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CHAPTER 8 – PROTECTION-BASED RELIEF SECTION 8.1

§ 8.1 GENERAL INFORMATION

Several sections of the United States immigration laws provide a means for clients to remain in the United States 
LQGH¿QLWHO\��RU�WHPSRUDULO\�ZLWK�WKH�SRVVLELOLW\�RI�HYHQWXDO�SHUPDQHQF\�LQ�WKH�FDVH�RI�8�7�YLVDV�DQG�VSHFLDO�LPPLJUD-
WLRQ�MXYHQLOH�VWDWXV��IRU�SXUSRVHV�RI�SURWHFWLQJ�WKH�FOLHQW�IURP�KDUP��7KH�W\SHV�RI�KDUP�DQG�WKH�FULWHULD�WR�GHWHUPLQH�
ZKHWKHU�SURWHFWLRQ�ZLOO�EH�DIIRUGHG�YDU\��7KH�LQLWLDO�EHQH¿WV��LI�UHOLHI�LV�JUDQWHG��YDU\�DV�ZHOO��EXW�DOO�RI�WKH�IRUPV�RI�
UHOLHI�SUHVHQWHG�LQ�WKLV�FKDSWHU�XOWLPDWHO\�OHDG�WR�DQ�RSSRUWXQLW\�WR�VHHN�DQ�LQGH¿QLWH��LI�QRW�SHUPDQHQW�VWDWXV�LQ�WKH�
United States.

7KLV�FKDSWHU�SURYLGHV�DQ�RYHUYLHZ�RI�WKH�EDVLF�IRUPV�RI�SURWHFWLRQ�EDVHG�UHOLHI��DV\OXP��ZLWKKROGLQJ�RI�UHPRYDO��
relief under the Convention Against Torture, U Nonimmigrant Status, and T Nonimmigrant Status, and special im-
PLJUDQW�MXYHQLOH�VWDWXV�

As part of an initial consultation with a potential client, the lawyer should always screen for protection-based 
relief. Clients may not be intuitively aware that past harms or future fears would allow them an opportunity to remain 
in the United States. Moreover, rapidly shifting policies on protection-based relief require careful consideration be-
fore pursuing a claim. The past few years have seen sweeping changes to policies and regulations, often followed by 
LQWHQVH�OLWLJDWLRQ�HIIRUWV�WR�PLQLPL]H�WKHLU�LPSDFW��%HORZ�DUH�D�IHZ�RI�WKH�PDMRU�FKDQJHV�LPSDFWLQJ�DV\OXP�VHHNHUV��

• Asylum Regulation Overhaul:�2Q�2FW������������WKH�7UXPS�$GPLQLVWUDWLRQ�LVVXHG�¿QDO�UHJXODWLRQV�
designed to eviscerate the United States’ asylum system. The rules, set to go in effect on Nov. 20, 2020, 
DUH�WKH�ODWHVW�DWWHPSW�WR�XQGHUPLQH�WKH�ULJKW�WR�VHHN�DQG�HQMR\�DV\OXP�IURP�SHUVHFXWLRQ�JXDUDQWHHG�LQ�
federal statute and international treaty. 

• Changes to Work Permit Eligibility and Processing: New regulations impacting asylum seekers’ 
access to an Employment Authorization Documents (EAD) went into effect on August 21, 2020 and 
$XJXVW�����������WKRXJK�VHYHUDO�SURYLVLRQV�KDYH�EHHQ�SDUWLDOO\�HQMRLQHG�WKURXJK�OLWLJDWLRQ�LQ�Casa de 
Maryland Inc. v. Wolf��&LY��1R�������FY��������'��0G��6HSW�������������.H\�FKDQJHV�LQFOXGH�GURSSLQJ�
WKH����GD\�SURFHVVLQJ�WLPH�IRU�LQLWLDO�($'�¿OLQJV�DQG�OLPLWLQJ�DFFHVV�WR�ZRUN�SHUPLWV�IRU�WKRVH�ZKR�GR�
not meet the one-year deadline, enter the U.S. illegally, and expand limitations for those with criminal 
histories.

• COVID Bars to Asylum: Proposed regulations were released in July 2020 to expand the ability of 
Department of Homeland Security (DHS) to prevent access to the asylum process during pandemics. 
The rule proposes to allow Customs and Border Patrol (CBP) to consider emergency public health con-
FHUQV�EDVHG�RQ�FRPPXQLFDEOH�GLVHDVH�DV�D�EDU�WR�DV\OXP��6SHFL¿FDOO\��LW�ZRXOG�DOORZ�&%3�WR�EDU�DV\OXP�
seekers whose entry they determine pose a risk of further spreading infectious or highly contagious 
illnesses or diseases, because of declared public health emergencies in the United States or because 
RI�FRQGLWLRQV�LQ�WKHLU�FRXQWU\�RI�RULJLQ�RU�SRLQW�RI�HPEDUNDWLRQ�WR�WKH�8QLWHG�6WDWHV��SRVH�D�VLJQL¿FDQW�
danger to the security of the United States.

• Safe Third Country Bar: In July 2019, the United States implemented a new regulation requiring any 
refugee seeking asylum at the southern U.S. border who has passed through another country to have 
¿UVW�DVNHG�IRU�DQG�EHHQ�GHQLHG�DV\OXP�LQ�WKDW�FRXQWU\�EHIRUH�VHHNLQJ�DV\OXP�LQ�WKH�8QLWHG�6WDWHV��7KLV�
policy, in effect, removes asylum as an option for individuals from Honduras, El Salvador, Guatemala, 
DQG�RWKHUV�ZKR�DUH�ÀHHLQJ�YLROHQFH�DQG�SHUVHFXWLRQ�LQ�WKHLU�KRPH�FRXQWULHV�DQG�VHHNLQJ�VDIHW\�LQ�WKH�
U.S. The United States Supreme Court ruled in September 2019 that the proposed DHS rule may stand 
ZKLOH�EHLQJ�OLWLJDWHG�LQ�8�6��FRXUWV��2Q�-XQH�����-XGJH�7LPRWK\�.HOO\�RI�WKH�8�6��'LVWULFW�&RXUW�IRU�WKH�
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District of Columbia struck down President Trump’s second asylum ban, ending a restrictive policy that 
KDG�YLUWXDOO\�KDOWHG�DV\OXP�DW�WKH�VRXWKHUQ�ERUGHU�IRU�WKH�ODVW�\HDU��7KH�1LQWK�&LUFXLW�DI¿UPHG�D�SUHOLPL-
QDU\�LQMXQFWLRQ�LQ�WKH�East Bay case in July 2020.

7KH�,PPLJUDWLRQ�&RXUW�DQG�$V\OXP�2I¿FH�KDYH� LQLWLDWHG�QHZ�SROLFLHV� WR�PD[LPL]H�HI¿FLHQF\� LQ�SURFHVVLQJ�
FODLPV��$V\OXP�FODLPV�¿OHG�DIWHU�-DQXDU\������FDQ�H[SHFW�SULRULW\�VFKHGXOLQJ�IRU�LQWHUYLHZV��See U.S. Citizenship 
and Immigration Services, USCIS to Take Action to Address Asylum Backlog (Jan. 21, 2018), available at <www.
XVFLV�JRY�QHZV�QHZV�UHOHDVHV�XVFLV�WDNH�DFWLRQ�DGGUHVV�DV\OXP�EDFNORJ!��7KH�'LUHFWRU�RI�WKH�([HFXWLYH�2I¿FH�IRU�
,PPLJUDWLRQ�5HYLHZ�KDV�LQVWLWXWHG�SHUIRUPDQFH�PHDVXUHV�IRU�LPPLJUDWLRQ�MXGJHV�EDVHG�RQ�FDVH�FRPSOHWLRQ�WLPHV��
See James R. McHenry, Memo: Case Priorities and Immigration Court Performance Measure, (Jan. 17, 2018), 
available at��ZZZ�MXVWLFH�JRY�HRLU�SDJH�¿OH���������GRZQORDG!��7KLV�ZLOO�VSHHG�XS�WKH�SURFHVVLQJ�WLPHV�IRU�DV\-
OXP�FODLPV�¿OHG�IROORZLQJ�D�FUHGLEOH�IHDU�LQWHUYLHZ��,W�ZLOO�DOVR�LPSDFW�WKH�DELOLW\�RI�UHVSRQGHQWV�WR�FRQWLQXH�D�UH-
PRYDO�FDVH�ZKLOH�DZDLWLQJ�D�GHFLVLRQ�RQ�D�EHQH¿W�RYHU�ZKLFK�86&,6�KDV�MXULVGLFWLRQ��LQFOXGLQJ�8�YLVDV��7�YLVDV��DQG�
Special Immigrant Juvenile Status.

§ 8.2 ASYLUM, WITHHOLDING OF REMOVAL, AND RELIEF UNDER THE 
CONVENTION AGAINST TORTURE

Asylum, withholding of removal, and relief under the Convention Against Torture (CAT) are related forms of 
relief designed to protect individuals who fear returning to their country of origin due to persecution or torture. Each 
form of relief has separate elements to satisfy the legal standard, but the lawyer can prepare a request for all three 
IRUPV�RI�UHOLHI�VLPXOWDQHRXVO\�XVLQJ�WKH�DSSOLFDWLRQ�)RUP�,�����DYDLODEOH�RQ�WKH�86&,6�ZHEVLWH���ZZZ�XVFLV�JRY!�

7KH�ODZ\HU�VKRXOG�NHHS�LQ�PLQG�WKDW�DV\OXP�FDQ�EH�JUDQWHG�E\�86&,6�DV\OXP�RI¿FHUV��'HSDUWPHQW�RI�+RPHODQG�
6HFXULW\��RU�WKH�LPPLJUDWLRQ�MXGJH��'HSDUWPHQW�RI�-XVWLFH���ZKLOH�ZLWKKROGLQJ�RI�UHPRYDO�DQG�&$7�UHOLHI�FDQ�RQO\�
EH�JUDQWHG�E\�WKH�LPPLJUDWLRQ�MXGJH�

Asylum offers the most protection of these three forms of relief. It is the only one that creates a path to permanent 
UHVLGHQFH��UHXQL¿FDWLRQ�ZLWK�VRPH�IDPLO\�PHPEHUV��DQG�WKH�RSSRUWXQLW\�WR�WUDYHO�RXWVLGH�RI�WKH�8QLWHG�6WDWHV�ZLWKRXW�
forfeiting the protection offered under the immigration laws. Not all clients will be eligible for asylum, however, so 
it is important that the lawyer evaluate and pursue withholding of removal and CAT as alternative forms of relief if 
colorable claims exist.

PRACTICE TIP

Although the legal standards governing eligibility for asylum and refugee status are 
the same, refugee status can only be sought by individuals who are outside of the 
8�6�� DW� WKH� WLPH� WKH\� ¿OH� WKHLU� DSSOLFDWLRQ� IRU� SURWHFWLRQ��See U.S. Citizenship and 
Immigration Services, Flow Chart: United States Refugee Admissions Program, avail-
able at� �ZZZ�XVFLV�JRY�VLWHV�GHIDXOW�¿OHV�86&,6�5HIXJHH��&���$V\OXP��&���
DQG���,QW���O���2SV�865$3B)ORZ&KDUW�SGI!��H[SODLQLQJ�KRZ�UHIXJHHV�DSSO\�IRU�
status and the process they undergo prior to being admitted to the United States). In 
contrast, the asylum process exists to permit individuals already present in the U.S. or 
who present at a U.S. port of entry seeking protection, to apply for that protection from 
inside the United States. See�,1$�������D��

https://www.uscis.gov/archive/uscis-to-take-action-to-address-asylum-backlog
https://www.uscis.gov/archive/uscis-to-take-action-to-address-asylum-backlog
https://www.justice.gov/eoir/page/file/1026721/download
https://www.uscis.gov/i-589
https://www.uscis.gov/sites/default/files/document/charts/USRAP_FlowChart.pdf
https://www.uscis.gov/sites/default/files/document/charts/USRAP_FlowChart.pdf
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CHAPTER 8 – PROTECTION-BASED RELIEF SECTION 8.2

A. Asylum Eligibility Requirements

In order to qualify for asylum, the client must be in the U.S. (or at a U.S. border) and have a well-founded 
fear of persecution in the client’s country of nationality or last habitual residence on account of their race, religion, 
nationality, membership in a particular social group, or political opinion. INA § 208(b)(1)(A).

CAVEAT

The number of refugees that the United States will agree to admit each year is 
GHFLGHG� E\� WKH� 3UHVLGHQW� LQ� FRQVXOWDWLRQ� ZLWK� &RQJUHVV�� ,1$� �� ����D������ 7KH�
Trump Administration has reduced the number of refugees admitted to the United 
6WDWHV� HDFK� \HDU� VLQFH� WDNLQJ� RI¿FH��See Presidential Memorandum, Presidential 
Determination on Refugee Admissions for Fiscal Year 2021 �2FW�������������available 
at <www.whitehouse.gov/presidential-actions/presidential-determination-refugee-
DGPLVVLRQV�¿VFDO�\HDU������!�� 0LFKDHO� '�� 6KHDU� DQG� =RODQ� .DQR�<RXQJV� Trump 
Slashes Refugee Cap to 18,000, Curtailing U.S. Role as Haven, N.Y. Times, Sept. 26, 
2019, available at� �ZZZ�Q\WLPHV�FRP������������XV�SROLWLFV�WUXPS�UHIXJHHV�KWPO!�
�GHVFULELQJ�KRZ�WKH�DGPLQLVWUDWLRQ�QRW�RQO\�KDOYHG�WKH�UHIXJHH�FDS�IURP�ODVW�\HDU¶V�
QXPEHUV��EXW�DOVR�KDV�UHVWULFWHG�UHIXJHHV�DGPLWWHG�WR�D�IHZ�YHU\�VSHFL¿F�FDWHJRULHV�
that further restricts access to refugee protection to broad groups of individuals who 
may seek protection from persecution). However, the cap on refugee admissions does 
not impact the number of individuals who can receive asylum. Unlike refugees, there is 
no cap on the number of individuals who can be granted asylum in the United States.

1. Persecution

1HLWKHU�WKH�,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW��,1$��QRU�DFFRPSDQ\LQJ�UHJXODWLRQV�GH¿QH�SHUVHFXWLRQ��
7KH�%RDUG�RI�,PPLJUDWLRQ�$SSHDOV��%,$��DQG�IHGHUDO�FLUFXLW�FRXUWV�KDYH�EURDGO\�GH¿QHG�³SHUVHFXWLRQ´�DV�D�³WKUHDW�
WR�WKH�OLIH�RU�IUHHGRP�RI��RU�WKH�LQÀLFWLRQ�RI�VXIIHULQJ�RU�KDUP�XSRQ��WKRVH�ZKR�GLIIHU�LQ�D�ZD\�UHJDUGHG�DV�RIIHQVLYH�´�
Matter of Acosta�����,	1�'HF������������%,$��������$QRWKHU�GH¿QLWLRQ�LV�³WKH�LQÀLFWLRQ�RU�WKUHDW�RI�GHDWK��WRUWXUH��
RU�LQMXU\�WR�RQH¶V�SHUVRQ�RU�IUHHGRP´�RQ�DFFRXQW�RI�RQH�RI�WKH�¿YH�VWDWXWRU\�JURXQGV��UDFH��UHOLJLRQ��QDWLRQDOLW\��
political opinion, and social group). Ngure v. Ashcroft������)��G������������WK�&LU���������3K\VLFDO�DEXVH�WKDW�SRVHV�
a threat to life or freedom can generally constitute persecution. See, e.g., Bracic v. Holder������)��G�����������±���
(8th Cir. 2010) (overturning an IJ’s holding that past persecution was not present, holding that any reasonable fact 
¿QGHU�ZRXOG�¿QG�SHUVHFXWLRQ�KDG�RFFXUUHG�ZKHUH�DQ�DV\OXP�DSSOLFDQW�ZDV�EHDWHQ�XQWLO�KH�ORVW�FRQVFLRXVQHVV�RQ�RQH�
occasion). Discrimination, low level harassment, and intimidation are generally not considered to rise to the level of 
SHUVHFXWLRQ��KRZHYHU��D�VHULHV�RI�LQFLGHQWV�ZKLFK�LQGLYLGXDOO\�PLJKW�QRW�PHHW�WKH�VWDQGDUG�FRXOG�PHHW�WKH�VWDQGDUG�
when considered in the aggregate. Matter of O-Z- & I-Z-�����,	1�'HF����������%,$��������(FRQRPLF�KDUPV�PD\�DOVR�
be considered persecution if they constitute a threat to life or freedom. Mirisawo v. Holder������)���G�������WK�&LU��
2010). Death threats are a form of persecution. Sholla v. Gonzales������)��G������������WK�&LU���������³WKLV�FRXQWU\¶V�
DV\OXP�VWDWXWH�ZRXOG�EH�TXLWH�KROORZ�LQGHHG�LI�RXU�GH¿QLWLRQ�RI�SHUVHFXWLRQ�UHTXLUHG�6KROOD�WR�ZDLW�IRU�KLV�SHUVHFX-
WRUV�WR�¿QDOO\�FDUU\�RXW�WKHLU�GHDWK�WKUHDWV�EHIRUH�6KROOD�FRXOG�VHHN�UHIXJH�KHUH��2XU�DFFHSWHG�GH¿QLWLRQ�RI�SHUVHFX-
WLRQ�LV�IDU�OHVV�GHPDQGLQJ��DQG�WKH�QXPHURXV�>GHDWK�WKUHDWV@�WKDW�6KROOD�GHVFULEHV�IDOO�VTXDUHO\�ZLWKLQ�LW´���³7KUHDWV�

!

https://www.nytimes.com/2019/09/26/us/politics/trump-refugees.html
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DORQH�FRQVWLWXWH�SHUVHFXWLRQ�«�ZKHQ�WKH�WKUHDWV�DUH�VR�PHQDFLQJ�DV�WR�FDXVH�VLJQL¿FDQW�DFWXDO�VXIIHULQJ�RU�KDUP�´�La 
v. Holder������)��G������������WK�&LU��������

2. Government and Non-Government Persecutors

In order to qualify for asylum, the agent of persecution must either be the government or a non-govern-
ment agent that the government either cannot or will not control. Non-government agents may include groups such 
as paramilitary forces or organized crime groups. They may also include families, clans, or society-at-large.

Numerous BIA and Eighth Circuit cases containing helpful analysis demonstrating that an applicant 
persecuted by a private group or individual may demonstrate their eligibility for asylum based on the government’s 
LQDELOLW\�DQG�RU�XQZLOOLQJQHVV�WR�SURWHFW�WKH�DSSOLFDQW�IURP�WKDW�SULYDWH�DFWRU�SHUVHFXWRU��%HORZ��WKH�DXWKRUV�KDYH�
LQFOXGHG�MXVW�D�IHZ�SURPLQHQW�H[DPSOHV��EXW�PDQ\�PRUH�FDVHV�IURP�ERWK�WKH�%,$�DQG�WKH�FLUFXLW�FRXUW�DUH�DYDLODEOH�
recognizing this point. 

In Gathungu v. Holder������)��G�������WK�&LU���������WKH�FRXUW�IRXQG�WKDW�WKH�.HQ\DQ�JRYHUQPHQW�ZDV�
unable or unwilling to control the Mungiki group, where the record contained numerous reports detailing the murders 
RI�GHIHFWRUV�DQG�IRUPDWLRQ�RI�0XQJLNL�GHDWK�VTXDGV��5HSRUWV�DOVR�VXJJHVWHG�WKH�.HQ\DQ�JRYHUQPHQW�ZDV�FRPSOLFLW�
LQ�DWWDFNV�E\�0XQJLNL��DQG�WKDW�WKH�.HQ\DQ�SROLFH�IRUFH�ZDV�ZLGHO\�FRUUXSW��ZLWK�VRPH�PHPEHUV�EULEHG�E\�0XQJLNL�
or were Mungiki members themselves.

In Hassan v. Gonzales������)��G�������WK�&LU���������WKH�(LJKWK�&LUFXLW�IRXQG�WKDW�D�6RPDOL�DSSOLFDQW�
ZKR�IHDUHG�EHLQJ�VXEMHFWHG�WR�IHPDOH�JHQLWDO�PXWLODWLRQ�E\�PHPEHUV�RI�KHU�FODQ�KDG�PHW�KHU�EXUGHQ�RI�SURRI�WR�VKRZ�
eligibility for asylum. 

In Matter of Kasinga�����,	1�'HF�������%,$��������WKH�%,$�IRXQG�WKDW�D�\RXQJ�ZRPDQ��D�PHPEHU�
RI� WKH�7FKDPED�.XQVXQWX�7ULEH�RI�QRUWKHUQ�7RJR�ZKR�UHVLVWHG�IRUFHG�IHPDOH�JHQLWDO�PXWLODWLRQ�DQG�IRUFHG�PDU-
ULDJH�IURP�PHPEHUV�RI�KHU�FRPPXQLW\��TXDOL¿HG�IRU�DV\OXP��7KH�DSSOLFDQW�ZDV�IRUFHG�E\�KHU�IDPLO\�LQWR�D�SRO\JD-
mous marriage that required her to undergo severe genital mutilation before the marriage could be consummated. 
According to her testimony, upon return to Togo, the police would return her to her husband, a prominent member 
of the police. Upon examining evidence in the case, including reports regarding country conditions, the court found 
WKDW�LQ�7RJR��ZRPHQ�UHPDLQ�ZLWKRXW�HIIHFWLYH�OHJDO�UHFRXUVH�³DQG�PD\�IDFH�WKUHDWV�WR�WKHLU�IUHHGRP��WKUHDWV�RU�DFWV�RI�
SK\VLFDO�YLROHQFH��RU�VRFLDO�RVWUDFL]DWLRQ�IRU�UHIXVLQJ�WR�XQGHUJR�WKLV�KDUPIXO�WUDGLWLRQDO�SUDFWLFH�´�Kasinga, 21 I&N 
'HF��DW����±����,Q�VR�KROGLQJ��WKH�%,$�HPSKDVL]HG�WKH�7RJR�3UHVLGHQW¶V�SRRU�KXPDQ�ULJKWV�UHFRUG�DQG�WKDW�JRYHUQ-
ment forces have been known to engage in human rights abuses.

In re S-A-, 22 I&N Dec. 1328 (BIA 2000) is one example of the clear provision from both the BIA and 
numerous circuit courts that an applicant may succeed in showing lack of government protection if the applicant can 
demonstrate that seeking government protection would be futile, under the facts and circumstances of the particular 
case. In the S-A-�GHFLVLRQ��WKH�%,$�FRQVLGHUHG�WKH�VSHFL¿F�IDFWV�RI�WKH�FDVH�WR�GHWHUPLQH�ZKHWKHU�UHDVRQDEOH�SURWHF-
tion was available to the applicant. In this case, a young Muslim woman in Morocco consistently experienced physi-
cal and emotional abuse from her father, who followed strict Islamic beliefs. The young woman, however, adhered 
to far more liberal beliefs. Although the young woman never sought protection from the police, the court found that 
in the Moroccan society such efforts would have proven futile and even dangerous. The court considered various 
reports on the country conditions that demonstrated the law in Morocco was skewed against women and violence 
against women was commonplace without legal remedies available to survivors. 
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In the BIA decision Matter of O-Z- & I-Z-, 22 I&N Dec. 23 (BIA 1998), the court found that the appli-
cant had showed that the government was unable or unwilling to control his anti-Semite persecutors, even though the 
JRYHUQPHQW¶V�RI¿FLDO�SRVLWLRQ�FRQGHPQHG�DQWL�6HPLWLVP��,Q�WKLV�FDVH��D�-HZLVK�UHVLGHQW�RI�8NUDLQH�ZDV�UHSHDWHGO\�
VXEMHFWHG�WR�SK\VLFDO�DVVDXOWV��YDQGDOLVP�WR�KLV�SURSHUW\��DQG�KXPLOLDWLRQ�RI�KLV�VRQ�DW�VFKRRO�E\�8NUDLQLDQ�QDWLRQDO-
ists. Counsel for the DHS argued that the violence was not government-directed or condoned and that country condi-
WLRQV�GHPRQVWUDWHG�WKDW�DQWL�6HPLWLVP�FHDVHG�WR�EH�D�JRYHUQPHQW�SROLF\��%RWK�WKH�LPPLJUDWLRQ�MXGJH�DQG�WKH�%,$�
on appeal found to the contrary. They noted that the police in Ukraine did nothing to assist the persecuted individual 
EH\RQG�¿OLQJ�D�UHSRUW��7KH�%,$�DOVR�JDYH�VLJQL¿FDQW�ZHLJKW�WR�WKH�HYLGHQFH�RI�FRXQWU\�FRQGLWLRQV�GHPRQVWUDWLQJ�WKDW�
ORFDO�RI¿FLDOV�WDNH�QR�DFWLRQ�DJDLQVW�WKRVH�ZKR�IRPHQW�HWKQLF�KDWUHG��7KH�%,$�PDGH�LWV�¿QGLQJV�GHVSLWH�UHSRUWV�WKDW�
WKH�8NUDLQLDQ�JRYHUQPHQW�ZDV�RI¿FLDOO\�VSHDNLQJ�RXW�DJDLQVW�DQWL�6HPLWLVP��%DVHG�RQ�WKH�FRXQWU\�FRQGLWLRQV�LQ�WKH�
record, as well as the experience of the particular applicant, the BIA found that the government had failed to rebut the 
presumption of a well-founded fear or persecution based on prior persecution suffered by the asylum seeker.

Matter of K-S-E-�����,	1�'HF������������%,$�������FRQWDLQV�XQKHOSIXO�DQDO\VLV�RI�¿UP�UHVHWWOHPHQW��
EXW�GRHV�UHDI¿UP�WKH�VWDQGDUG�JRYHUQLQJ�LQDELOLW\�DQG�XQZLOOLQJQHVV�WR�FRQWURO�WKH�SHUVHFXWRU�DV�SHUPLWWLQJ�DSSOL-
cants to show that a non-government individual or entity could have persecuted the applicant. The decision states that 
³>V@LQFH�WKH�UHVSRQGHQW�IHDUV�SULYDWH�DFWRUV��KH�PXVW�HVWDEOLVK�WKDW�WKH�*RYHUQPHQW�LV�XQDEOH�RU�XQZLOOLQJ�WR�FRQWURO�
WKHP�´�Matter of K-S-E-, 27 I&N Dec. at 823. The decision acknowledges that the respondent could have shown 
lack of government protection either by showing that the government was unable or unwilling to control his persecu-
tor, or that it would have been futile to report the crime to the government. Id. Although the Board found the record 
presented by the applicant in K-S-E-�LQVXI¿FLHQW�WR�VKRZ�ODFN�RI�JRYHUQPHQW�SURWHFWLRQ��LW�LV�LPSRUWDQW�WKDW�WKH�%,$�
FRUUHFWO\�UHDI¿UPV�WKH�VWDQGDUG�JRYHUQLQJ�LQDELOLW\�XQZLOOLQJQHVV�WR�FRQWURO�D�SULYDWH�DFWRU��JLYHQ�WKH�FRQIXVLRQ�FUH-
ated by 2018 Attorney General decision Matter of A-B-, discussed further below. 

$������GHFLVLRQ�E\�WKH�$WWRUQH\�*HQHUDO�FDXVHG�FRQIXVLRQ�UHJDUGLQJ�WKH�DQDO\VLV�RI�WKH�³JRYHUQPHQW�
FRQWURO´�DVSHFW�RI�WKH�UHIXJHH�GH¿QLWLRQ��VWDWLQJ�LQ�WKH�GLFWD�RI�WKH�Matter of A-B-�GHFLVLRQ�WKDW�DQ�DSSOLFDQW�³VHHNLQJ�
WR�HVWDEOLVK�SHUVHFXWLRQ�EDVHG�RQ�YLROHQW�FRQGXFW�RI�D�SULYDWH�DFWRU�PXVW�VKRZ�PRUH�WKDQ�GLI¿FXOW\�«�FRQWUROOLQJ�SUL-
vate behavior… . The applicant must show that the government condoned the private actions or at least demonstrated 
D�FRPSOHWH�KHOSOHVVQHVV�WR�SURWHFW�WKH�YLFWLPV�´�Matter of A-B-�����,	1�'HF������������$�*���������LQWHUQDO�FLWDWLRQV�
RPLWWHG���<HW�� WKH�FDVH� WKH�$WWRUQH\�*HQHUDO� UHOLHG�XSRQ�LQ�XVLQJ� WKH�DERYH�³FRPSOHWH�KHOSOHVVQHVV´� ODQJXDJH²
Galina v. I.N.S.������)��G������������WK�&LU�������²�VXJJHVWV�WKDW�WKH�ODQJXDJH�LQ�WKH�GLFWD�LQ�Matter of A-B- is noth-
ing more than an inartful articulation of the correct standard. Other cases the Attorney General relied upon support 
a less onerous standard. For example, on rehearing of Hor v. Gonzales������)��G�������WK�&LU���������WKH�FRXUW�KHOG�
that the applicant met the standard despite the fact that the police intervened several times, suggesting that despite 
WKH�XVH�RI�WKH�³FRPSOHWH�KHOSOHVVQHVV´�ODQJXDJH�LQ�WKDW�GHFLVLRQ��WKH�JRYHUQPHQW�LQDELOLW\�XQZLOOLQJQHVV�WR�FRQWURO�
standard can be met even where the police have intervened. See Hor v. Gonzales������)��G������������WK�&LU��������

The AG opinion in dicta is inconsistent with decades of circuit court and BIA case law. See, e.g., Gathungu 
v. Holder������)��G���������±�����WK�&LU���������¿QGLQJ�VXI¿FLHQW�HYLGHQFH�WKDW�WKH�JRYHUQPHQW�RI�.HQ\D�ZDV�XQDEOH�
or unwilling to control the Mungiki criminal group, where there was evidence that the government was complicit 
LQ�YDULRXV�DWWDFNV�E\�0XQJLNL�DQG�ZKHUH�WKH�UHFRUG�FRQWDLQHG�HYLGHQFH�WKDW�WKH�.HQ\DQ�SROLFH�IRUFH�LV�ZLGHO\�FRU-
UXSW���Edionseri v. Sessions������)��G�����������±�����WK�&LU���������Matter of McMullen�����,	1�'HF�����������
�%,$��������Matter of Pierre�����,	1�'HF������������%,$��������7KH�(LJKWK�&LUFXLW�DSSHDUV�WR�FRQWLQXH�WR�UHDG�
Matter of A-B- narrowly as overturning prior BIA decision Matter of A-R-C-G-�DQG�FRQWLQXHV�WR�DSSO\�WKH�³XQDEOH�
DQG�XQZLOOLQJ� WR�FRQWURO´� VWDQGDUG��See, e.g., Juarez-Coronado v. Barr������)��G�����������±��� ��WK�&LU��������
�LQGLFDWLQJ�WKDW�WR�TXDOLI\�IRU�DV\OXP��DQ�DSSOLFDQW�PXVW�GHPRQVWUDWH�WKDW�SHUVHFXWLRQ�ZDV�³LQÀLFWHG�E\�D�FRXQWU\¶V�
JRYHUQPHQW�RU�E\�SHRSOH�RU�JURXSV�WKDW�WKH�JRYHUQPHQW�LV�XQDEOH�RU�XQZLOOLQJ�WR�FRQWURO�´�DQG�WKDW�³WKH�JRYHUQPHQW¶V�
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DELOLW\�WR�FRQWURO�WKH�SHUVHFXWRUV�LV�D�TXHVWLRQ�RI�IDFW´�DQG�QRW�VWDWLQJ�WKDW�WKH�JRYHUQPHQW�PXVW�FRQGRQH�YLROHQFH�RU�
be completely helpless to prevent it). Interpretations from various DHS branches appear consistent with the Eighth 
&LUFXLW¶V�UHDGLQJ��)RU�LQVWDQFH��WKH�2I¿FH�RI�WKH�3ULQFLSDO�/HJDO�$GYLVRU�IRU�,&(��LQ�D�0HPRUDQGXP�WR�DOO�,&(�DWWRU-
neys regarding interpretation of the Matter of A-B-�GHFLVLRQ��KHUHLQDIWHU��³23/$�0HPR´���LQGLFDWHG�WKDW�WKH�LPSDFW�
³RI�SULPDU\�LPSRUWDQFH´�RI�Matter of A-B- was to overrule the BIA’s decision in Matter of A-R-C-G-. Tracy Short, 
0HPRUDQGXP��/LWLJDWLQJ�'RPHVWLF�9LROHQFH�%DVHG�3HUVHFXWLRQ�&ODLPV�DIWHU�Matter of A-B- (July 11, 2018) (memo-
UDQGXP�RQ�¿OH�ZLWK�'HVNERRN�FKDSWHU�DXWKRUV���7KH�23/$�0HPR�QRWHV�WKDW�WKH�SULQFLSDO�LPSDFW�RI�WKH�GHFLVLRQ�
is to eliminate the protected group previously recognized in Matter of A-R-C-G- as affording protection to certain 
domestic violence survivors seeking asylum. Id. However, the OPLA Memo does not suggest at any point that the 
decision establishes a heightened standard regarding government protection. The OPLA Memo also notes that the 
$WWRUQH\�*HQHUDO�³GLG�QRW�FRQFOXGH�WKDW�SDUWLFXODU�VRFLDO�JURXSV�EDVHG�RQ�VWDWXV�DV�D�YLFWLP�RI�SULYDWH�YLROHQFH�FRXOG�
QHYHU�EH�FRJQL]DEOH�´�Id��86&,6��LQ�LWV�LQLWLDO�JXLGDQFH�WR�DV\OXP�RI¿FHUV�IROORZLQJ�WKH�GHFLVLRQ��UHIHUUHG�DV\OXP�
RI¿FHUV�WR�WKH�,PPLJUDWLRQ�DQG�&XVWRPV�(QIRUFHPHQW��,&(��2I¿FH�RI�WKH�3ULQFLSDO�/HJDO�$GYLVRU��23/$��IRU�TXHV-
tions regarding the proper application of the decision. Id. Following the D.C. Circuit’s decision in Grace v. Whitaker, 
����)��6XSS���G����������'�'�&��������DGGUHVVLQJ�WKH�DSSOLFDWLRQ�RI�Matter of A-B- in the context of credible fear 
DQG�UHDVRQDEOH�IHDU�LQWHUYLHZV��86&,6�LVVXHG�QHZ�JXLGDQFH�WR�DV\OXP�RI¿FHUV�UHTXLULQJ�WKHP�WR�IROORZ�Grace’s 
JXLGDQFH�LQ�WKHLU�DGMXGLFDWLRQ�RI�DSSOLFDWLRQV�IRU�DV\OXP�DQG�UHODWHG�UHOLHI��

COMMENT

Although the Grace decision abrogated aspects of Matter of A-B- as the decision is 
applied in the context of credible fear interviews, the policy memorandum issued by 
USCIS following the Grace�GHFLVLRQ�LV�H[SOLFLWO\�GLUHFWHG�DW�DOO�DV\OXP�RI¿FHUV��See 
John Lafferty, Today’s US DC District Court Decision in Grace v. Whitaker and Impact 
on CF Processing��'HF�������������available at <www.aclu.org/legal-document/grace-
Y�ZKLWDNHU�XVFLV�JXLGDQFH�UH�JUDFH�LQMXQFWLRQ!�

The Grace� GHFLVLRQ� SURYLGHV� KHOSIXO�� ZHOO�UHDVRQHG� JXLGDQFH� UHJDUGLQJ� WKH� XQDEOH�XQZLOOLQJ� VWDQ-
dard following Matter of A-B-�WKDW�LV�ELQGLQJ�RQ�DV\OXP�RI¿FHUV�DQG�SHUVXDVLYH�DXWKRULW\�IRU�LPPLJUDWLRQ�MXGJHV��
³&RQJUHVV�ZDV�FOHDU�WKDW�LWV�LQWHQW�LQ�SURPXOJDWLQJ�WKH�5HIXJHH�$FW�ZDV�WR�EULQJ�WKH�8QLWHG�6WDWHV¶�GRPHVWLF�ODZV�LQ�
OLQH�ZLWK�WKH�>8QLWHG�1DWLRQV�3URWRFRO�5HODWLQJ�WR�WKH�6WDWXV�RI�5HIXJHHV@�´�Grace������)��6XSS���G�DW�����

COMMENT

In a decision issued on January 25, 2019, the D.C. District Court denied the gov-
HUQPHQW¶V�UHTXHVW�IRU�D�VWD\�RI�WKH�GHFLVLRQ�LQ�Grace pending its review of the gov-
HUQPHQW¶V�DSSHDO�IURP�WKH�GHFLVLRQ��See Grace v. Whitaker, Civ. No. 18-1853, 2019 
:/���������'�'�&��-DQ�������������,Q�-XO\�������Grace v. Whitaker�ZDV�DI¿UPHG�LQ�
part, vacated in part, and remanded to the district court. Grace v. Barr, 965 F.3d 883 
�'�&��&LU���������$PRQJ�WKH�NH\�¿QGLQJV�LV�WKDW�WKH�³FRQGRQHG�RU�FRPSOHWHO\�KHOSOHVV�
VWDQGDUG´�FDQQRW�UHSODFH�WKH�³XQDEOH�RU�XQZLOOLQJ�WR�FRQWURO´�VWDQGDUG�LQ�GHWHUPLQLQJ�
ZKHWKHU�SHUVHFXWLRQ�E\�QRQ�VWDWH�DFWRUV�TXDOL¿HV�
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Because Congress demonstrated in promulgating the Refugee Act its intent to bring U.S. law into com-
pliance with the United States’ treaty obligations under the UN’s Refugee Convention, the Grace court reasoned that 
WKH�81¶V�JXLGDQFH�LQWHUSUHWLQJ�WKH�³XQDEOH�DQG�XQZLOOLQJ´�VWDQGDUG�LV�KHOSIXO�JXLGDQFH�LQ�XQGHUVWDQGLQJ�FRQJUHV-
sional intent. Grace������)��6XSS���G�DW������7KH�FRXUW�FLWHG�WR�WKH�81¶V�Handbook on Procedures and Guidelines 
for Determining Refugee Status and Guidelines on International Protection, in which the UNHCR explains that 
³SHUVHFXWLRQ�LQFOXGHG�µVHULRXV�GLVFULPLQDWRU\�RU�RWKHU�RIIHQVLYH�DFWV�«�FRPPLWWHG�E\�WKH�ORFDO�SRSXODFH�«�LI�WKH\�
are knowingly tolerated by the authorities, or if the authorities refuse, or prove unable, to offer effective protection.’ 
See�81+&5�+DQGERRN�������HPSKDVLV�DGGHG��´�Id. Based on this interpretive guidance, the court concluded that the 
³XQDEOH�DQG�XQZLOOLQJ´�GH¿QLWLRQ�ZDV�QRW�DPELJXRXV�DQG��WKXV��WKH�$*¶V�LQWHUSUHWDWLRQ�RI�WKH�VWDWXWH�LQ�Grace was 
not entitled to the Chevron deference typically afforded reasonable federal agency interpretations of ambiguous stat-
utes impacting procedures before that agency. Id. Second, the court also commented that the AG’s citation to circuit 
court case law in support of his proposed heightened standard is inapposite. The court pointed out that, in the small 
KDQGIXO�RI�FDVHV�WKDW�XVHG�WKH�³FRQGRQLQJ�RU�FRPSOHWH�KHOSOHVVQHVV´�ODQJXDJH��WKH�FLUFXLW�FRXUW�XOWLPDWHO\�IRXQG�LQ-
adequate government protection, suggesting that the language was not meant to articulate a heightened government 
SURWHFWLRQ�VWDQGDUG�EH\RQG�WKDW�ODLG�RXW�LQ�WKH�ODQJXDJH�RI�WKH�VWDWXWH��EXW�UDWKHU�ZDV�XVHG�WR�LOOXVWUDWH�D�VSHFL¿F�SRLQW�
in particular cases. Id. at 129. 

)XUWKHUPRUH��DQ\�DSSOLFDWLRQ�RI�KHLJKWHQHG�VWDQGDUG�RI�XQDEOH�XQZLOOLQJ�DQDO\VLV�ZRXOG�OLNHO\�EH�LQ-
FRQVLVWHQW�ZLWK�FRQJUHVVLRQDO�LQWHQW��JLYHQ�WKH�SODLQ�ODQJXDJH�RI�WKH�UHIXJHH�GH¿QLWLRQ�DQG�VWDWXWHV�JRYHUQLQJ�RWKHU��
more restricted forms of humanitarian relief from removal. For instance, this is demonstrated by comparing the 
ODQJXDJH�RI�WKH�UHIXJHH�GH¿QLWLRQ�DQG�WKH�&RQYHQWLRQ�$JDLQVW�7RUWXUH��&$7���8QGHU�WKH�&$7��DQ�DSSOLFDQW�PXVW�
show that the government would consent to or acquiesce in the torture, a standard acknowledged to be higher than 
the standard for establishing a right to asylum. See 8 C.F.R. § 208.18(a)(1). See also, e.g., Fuentes-Erazo v. Sessions, 
����)��G������������WK�&LU���������GHVFULELQJ�VWDQGDUG�IRU�VKRZLQJ�HQWLWOHPHQW�WR�UHOLHI�XQGHU�&$7�DV�³PRUH�RQHU-
RXV´�WKDQ�WKDW�IRU�DV\OXP���<HW�HYHQ�XQGHU�WKH�&$7��DQ�DSSOLFDQW�FDQ�VKRZ�HQWLWOHPHQW�WR�UHOLHI�ZKHUH�WKH�JRYHUQ-
ment has made some effort to respond to the torture, i.e., not complete helplessness. See, e.g., Rodriguez-Molinero v. 
Lynch������)��G��������������WK�&LU��������

3. Well-Founded Fear

In order to establish a well-founded fear of persecution, the applicant must establish that there is a 
reasonable possibility that the client would be persecuted. The United States Supreme Court has described this as 
FRQVWLWXWLQJ�DQ�DSSUR[LPDWHO\�RQH�LQ����FKDQFH�

Let us … presume that it is known that, in the applicant’s country of origin, every tenth adult 
male person is either put to death or sent to some remote labor camp. … In such a case, it would 
be only too apparent that anyone who has managed to escape from the country in question will 
KDYH�³ZHOO�IRXQGHG�IHDU�RI�EHLQJ�SHUVHFXWHG´�XSRQ�KLV�HYHQWXDO�UHWXUQ�

See INS v. Cardoza-Fonseca�� ���� 8�6�� ���� ������� �FLWLQJ� Atle GrAhl-MAdsen, the stAtus of refuGees in 
internAtionAl lAw��������������

7KHUH�DUH�IRXU�HOHPHQWV�WKDW�PD\�HVWDEOLVK�D�ZHOO�IRXQGHG�IHDU�RI�SHUVHFXWLRQ��7KH\�LQFOXGH�

(1) Possession or Imputed Possession: The applicant must establish that they possesses or are 
believed to possess a characteristic the persecutor seeks to overcome.
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(2) Awareness: The applicant must establish that the persecutor is aware or could become aware 
that the applicant possesses (or is believed to possess) the characteristic.

(3) Capability: The applicant must establish that the persecutor has the capability to persecute the 
applicant.

���� Inclination: The applicant must establish that the persecutor has the inclination to persecute 
them. Note that the applicant need not establish either that the persecutor is inclined to punish 
the applicant, or that the persecutor’s actions are motivated by a malignant intent.

See�,PPLJUDWLRQ�2I¿FHU�$FDGHP\�$V\OXP�7UDLQLQJ�0DQXDO��Asylum Eligibility Part II: Well-Founded Fear, avail-
able at��ZZZ�DLOD�RUJ�LQIRQHW�DREW�OHVVRQ�SODQ�RQ�ZHOO�IRXQGHG�IHDU!�

PRACTICE TIP

7KH�86&,6�XVHV�WKH�$V\OXP�2I¿FHU�%DVLF�7UDLQLQJ�&RXUVH��$2%7&��WR�WUDLQ�LWV�DGMX-
dicators. These AOBTC lesson plans cover a variety of topics related to asylum law 
DQG�KRZ�DV\OXP�RI¿FHUV�DGMXGLFDWH�FDVHV��7KRXJK�QR�ORQJHU�SRVWHG�RQ�WKH�86&,6�
website, the University of St. Thomas Interprofessional Center for Counseling and 
Legal Services has an entire set of lessons that were current as of January 2017. See 
USCIS, $V\OXP�2I¿FHU�%DVLF�7UDLQLQJ�0DQXDO� �-DQ������������available at <https://
ZZZ�GURSER[�FRP�VK�OQ]\VI�\X�VJMFG�$$'���K&W0<.]*��XQUJ4YMOD"GO �!�� 7KH�
$2%7&�KDV�QRW�RQO\�EHHQ�ORQJ�UHOLHG�RQ�E\�WKH�$V\OXP�2I¿FH��EXW�DOVR�FLWHG�IDYRU-
ably as persuasive guidance in immigration judge and Board of Immigration Appeals 
decisions.

7KH�DSSOLFDQW¶V� IHDU�PXVW�EH�ERWK�VXEMHFWLYHO\�DQG�REMHFWLYHO\�UHDVRQDEOH��7KH� ODZ\HU�FDQ�HVWDEOLVK�
VXEMHFWLYH�IHDU�WKURXJK�D�GHWDLOHG�DI¿GDYLW�IURP�WKH�FOLHQW��GHVFULELQJ�SDVW�H[SHULHQFHV�DQG�ZKDW�WKH�FOLHQW�WKLQNV�PD\�
happen upon return. Other evidence, such as medical records, police reports, other witness statements, news articles, 
etc., that relate to harm suffered are also strong evidence, if available. In order to support a claim that the fear is ob-
MHFWLYHO\�UHDVRQDEOH��WKH�ODZ\HU�VKRXOG�FRPSLOH�SULPDU\�DQG�VHFRQGDU\�GRFXPHQWDWLRQ�WKDW�VXSSRUWV�WKH�OLNHOLKRRG�
the client would be harmed.

PRACTICE TIP

7KH�¿UVW�SODFH�DGMXGLFDWRUV�ZLOO�ORRN�IRU�VHFRQGDU\�GRFXPHQWDWLRQ�RQ�FRXQWU\�FRQGL-
tions is the United States Department of State Human Rights Reports. They are is-
VXHG�DQQXDOO\�RQ�PRVW�FRXQWULHV�WKURXJKRXW�WKH�ZRUOG���ZZZ�VWDWH�JRY�M�GUO�UOV�KUUSW�!��
7KH�([HFXWLYH�2I¿FH�IRU�,PPLJUDWLRQ�5HYLHZ��(2,5��UHFHQWO\�FUHDWHG�D�9LUWXDO�/DZ�
Library with country condition research information including United States govern-
ment, foreign government, and non-government organization resources: <www.jus-
WLFH�JRY�HRLU�YOO�FRXQWU\�FRXQWU\BLQGH[�KWPO!�� 7KH� ,PPLJUDWLRQ� DQG� 5HIXJHH� %RDUG�
of Canada and RefWorld are also other very good resources. See Immigration 

https://www.aila.org/infonet/aobt-lesson-plan-on-well-founded-fear
https://www.dropbox.com/sh/lnzysf0yu5sgjcd/AAD-94hCtMYKzG25unrgQvjla?dl=0
https://www.dropbox.com/sh/lnzysf0yu5sgjcd/AAD-94hCtMYKzG25unrgQvjla?dl=0
https://www.state.gov/reports-bureau-of-democracy-human-rights-and-labor/country-reports-on-human-rights-practices/
https://www.justice.gov/eoir/country-conditions-research
https://www.justice.gov/eoir/country-conditions-research
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PRACTICE TIP, CONTINUED

DQG� 5HIXJHH� %RDUG� RI� &DQDGD�� �KWWS���ZZZ�LUE�FLVU�JF�FD�HQJ�3DJHV�LQGH[�DVS[!��  
�KWWS���ZZZ�UHIZRUOG�RUJ�!�� 7KH� /DWLQ�$PHULFDQ�:RUNLQJ� *URXS¶V� &HQWUDO�$PHULFD�
Mexico Migration News Brief, which attorneys can sign up to receive by email, pro-
vides a helpful regularly updated compilation of articles and reports on country condi-
tions in the Northern Triangle and Mexico.

Be sure to adequately vet resources before submitting them—long reports should not 
be submitted in their entirety unless the attorney has ensured they support their case.

4. Past Persecution and Rebuttable Presumption of Future Fear

If the client meets the burden of establishing past persecution, there is a rebuttable presumption of a 
well-founded fear of future persecution. 8 C.F.R. § 208.13(b)(1). Once established, the burden then shifts to the 
JRYHUQPHQW�WR�UHEXW�WKH�SUHVXPSWLRQ�E\�HVWDEOLVKLQJ�HLWKHU������WKDW�WKHUH�KDV�EHHQ�D�IXQGDPHQWDO�FKDQJH�LQ�FLUFXP-
VWDQFHV�VXFK�WKDW�WKHUH�LV�QR�ORQJHU�D�ZHOO�IRXQGHG�IHDU�RI�SHUVHFXWLRQ��RU�����WKDW�WKH�DSSOLFDQW�FDQ�DYRLG�SHUVHFXWLRQ�
by relocating to another part of the country and it would be reasonable to do so. Even if the government rebuts the 
presumption, the client may still be eligible for humanitarian asylum if they suffered severe past persecution or would 
face other serious harm.

a. Changed Circumstances

Changed circumstances most commonly include changes in country conditions, such as a regime 
change. They may also include other changes related to the applicant’s claim, such as death of the persecutor, or 
changes to the applicant’s situation in the United States. Regardless of the change, analysis of each applicant’s facts 
is required to determine whether the presumption is rebutted. The lawyer should anticipate arguments regarding 
changed circumstances and preemptively address them with supporting documentation and legal arguments. 8 C.F.R. 
§ 208.13(b)(1)(i)(A).

b. Internal Relocation

A client’s well-founded fear can also be rebutted if the client can reasonably relocate to another part 
RI�WKH�FRXQWU\�RI�RULJLQ����&�)�5�����������E������7KH�DSSOLFDQW�QHHG�QRW�IHDU�FRXQWU\�ZLGH�SHUVHFXWLRQ��UDWKHU��WKH�
presumption of well-founded fear may be rebutted if it is reasonable for the applicant to relocate considering a broad 
range of factors. Hagi-Salad v. Ashcroft������)��G��������������WK�&LU���������)XUWKHU��WKH�%RDUG�RI�,PPLJUDWLRQ�
Appeals, in Matter of M-Z-M-R-�����,	1�'HF����������%,$��������HPSKDVL]HG�WKDW��³>I@RU�DQ�DSSOLFDQW�WR�EH�DEOH�WR�
internally relocate safely, there must be an area of the country where he or she has no well-founded fear of persecu-
WLRQ�´�7KH�%,$�SURYLGHG�JXLGDQFH�LQ�DVVHVVLQJ�ZKHWKHU�WKHUH�LV�DQ�DUHD�WKDW�LV�VXI¿FLHQWO\�VDIH�IRU�DQ�DSSOLFDQW�WR�EH�
UHTXLUHG�WR�UHORFDWH��³WKH�SXUSRVH�RI�WKH�UHORFDWLRQ�UXOH�LV�QRW�WR�UHTXLUH�DQ�DSSOLFDQW�WR�VWD\�RQH�VWHS�DKHDG�RI�SHUVHFX-
tion in the proposed area, that location must present circumstances that are substantially better than those giving rise 
WR�D�ZHOO�IRXQGHG�IHDU�RI�SHUVHFXWLRQ�RQ�WKH�EDVLV�RI�WKH�RULJLQDO�FODLP�´�Matter of M-Z-M-R-�����,	1�'HF��DW�����

�7KH�%,$�FODUL¿HG�WKDW�DGMXGLFDWRUV�DVVHVVLQJ�WKH�SRVVLELOLW\�RI�UHORFDWLRQ�PXVW�HQJDJH�LQ�D�WZR�
step analysis. First, there must be a location within the country where the applicant would have no well-founded fear 
RI�SHUVHFXWLRQ��WKDW�³LV�SUDFWLFDOO\��VDIHO\��DQG�OHJDOO\�DFFHVVLEOH´�WR�WKH�DSSOLFDQW��Id��DW�����,I�WKH�¿UVW�SURQJ�RI�WKLV�

https://irb-cisr.gc.ca/en/Pages/index.aspx
https://www.refworld.org/
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DQDO\VLV�LV�PHW��WKH�DGMXGLFDWRU�PXVW�WKHQ�DVVHVV�ZKHWKHU�³XQGHU�DOO�WKH�FLUFXPVWDQFHV´�LW�ZRXOG�EH�UHDVRQDEOH�WR�
require the applicant to relocate to that other part of the country. Id��7KH�%RDUG�UHPLQGHG�DGMXGLFDWRUV�WKDW�WKH�UHJXOD-
tions list an explicitly non-exclusive set of factors they are to assess in determining whether it would be reasonable 
³XQGHU�DOO�WKH�FLUFXPVWDQFHV´�WR�UHTXLUH�DQ�DSSOLFDQW�WR�UHORFDWH��QDPHO\�

���� ZKHWKHU�WKH�DSSOLFDQW�ZRXOG�IDFH�RWKHU�VHULRXV�KDUP�LQ�WKH�SODFH�RI�VXJJHVWHG�UHORFDWLRQ��

���� DQ\�RQJRLQJ�FLYLO�VWULIH�ZLWKLQ�WKH�FRXQWU\��

���� DGPLQLVWUDWLYH��HFRQRPLF��RU�MXGLFLDO�LQIUDVWUXFWXUH�

���� JHRJUDSKLFDO�OLPLWDWLRQV��DQG

(5) social and cultural constraints, such as age, gender, etc.

Id��DW���±����see also 8 C.F.R. § 208.13(b)(3).

CAVEAT

When the client establishes past persecution, the government bears the burden of 
establishing the reasonableness of internal relocation by a preponderance of the evi-
dence. When there is no past persecution, the applicant bears the burden of establish-
ing internal relocation is unreasonable. In both cases, internal relocation is presumed 
WR�EH�XQUHDVRQDEOH�LI�WKH�SHUVHFXWRU�LV�WKH�JRYHUQPHQW����&�)�5�����������E�����

c. Humanitarian Asylum

In instances where the applicant establishes past persecution, but the government has rebutted the 
presumption of a future fear of persecution, the applicant may still be eligible for asylum if the applicant shows there 
are compelling reasons not to return or that the applicant would suffer other serious harm if removed to that country. 
8 C.F.R. § 208.13(b)(1)(iii).

COMMENT

In April 2020, The Advocates for Human Rights presented a training on making and 
documenting humanitarian asylum claims, which is available in recorded form via the 
,PPLJUDQW�$GYRFDWHV�1HWZRUN�ZHEVLWH���ZZZ�LPPLJUDWLRQDGYRFDWHV�RUJ�!�

i. Severity of Past Persecution

Compelling reasons not to return must be linked to the severity of the past persecution. 8 C.F.R. 
§ 208.13(b)(1)(iii). See Matter of Chen�����,	1�'HF������%,$��������)DFWRUV�FRQVLGHUHG�LQFOXGH�WKH�GXUDWLRQ�DQG�
intensity of the past persecution, the applicant’s age at the time of persecution, persecution of family members, con-
GLWLRQV�XQGHU�ZKLFK�SHUVHFXWLRQ�ZDV�LQÀLFWHG��ZKHWKHU�LW�ZRXOG�EH�XQGXO\�IULJKWHQLQJ�RU�SDLQIXO�IRU�WKH�DSSOLFDQW�WR�

!

https://www.immigrationadvocates.org/
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return, or whether there are continuing health or psychological problems or other negative repercussions stemming 
IURP�WKH�KDUP�LQÀLFWHG��See�$2%7&��$V\OXP�(OLJLELOLW\�3DUW�,��'H¿QLWLRQ�RI�5HIXJHH��available at��ZZZ�DLOD�RUJ�
LQIRQHW�XVFLV�OHVVRQ�SODQ�RYHUYLHZ�RQ�DV\OXP�HOLJLELOLW\!�

ii. Other Serious Harm

If the government rebuts the presumption of a well-founded fear of future persecution, the 
applicant may also be eligible for humanitarian asylum if there is a reasonable possibility that she or he may suffer 
RWKHU�VHULRXV�KDUP�XSRQ�UHPRYDO��,PSRUWDQWO\��WKH�RWKHU�VHULRXV�KDUP�QHHG�QRW�EH�LQÀLFWHG�RQ�WKH�EDVLV�RI�RQH�RI�WKH�
protected grounds, but the harm feared must be so serious that, in the aggregate, it equals the level of persecution. 
8 C.F.R. § 208.13(b)(1)(iii). See also�$2%7&��$V\OXP�(OLJLELOLW\�3DUW�,��'H¿QLWLRQ�RI�5HIXJHH��available at <www.
DLOD�RUJ�LQIRQHW�XVFLV�OHVVRQ�SODQ�RYHUYLHZ�RQ�DV\OXP�HOLJLELOLW\!��$Q�DGMXGLFDWRU�PXVW�FRQVLGHU�IDFWRUV�LQ�WKH�DS-
SOLFDQW¶V�KRPH�FRXQWU\�WKDW�FRXOG�SUHVHQW�GDQJHUV�WR�WKH�DSSOLFDQW�LI�WKH\�UHWXUQHG��LQFOXGLQJ�ERWK�³PDMRU�SUREOHPV�
WKDW�ODUJH�VHJPHQWV�RI�WKH�SRSXODWLRQ�IDFH�RU�FRQGLWLRQV�WKDW�PLJKW�QRW�VLJQL¿FDQWO\�KDUP�RWKHUV�EXW�WKDW�FRXOG�VH-
YHUHO\�DIIHFW�WKH�DSSOLFDQW�´�Matter of L-S-, 25 I&N Dec. 705 (BIA 2012). New physical and psychological harm are 
important elements to consider as other serious harm that any asylum seeker may face if returned. Id��DW�����

CAVEAT

Asylum pursuant to the humanitarian asylum subsection of the asylum regulations 
is only available to applicants who establish past persecution based on a protected 
ground. If the facts do not establish past persecution or cannot show a tie between 
that past persecution and a valid protected ground attributable to the applicant, risk of 
RWKHU�VHULRXV�KDUP�LV�QRW�FRQVLGHUHG�ZKHQ�GHWHUPLQLQJ�ZKHWKHU�IDFWV�DUH�VXI¿FLHQW�WR�
warrant a grant of asylum.

HUMANITARIAN ASYLUM – FACTORS TO CONSIDER
Severity of Past Persecution Other Serious Harm

�� ³$WURFLRXV´
• Ongoing injuries—mental or physical 
• Age at time of harm 
• Discretionary 
�� ³>'@HSORUDEOH��LQYROYLQJ�WKH�URXWLQH�XVH�RI�

various forms of physical torture and psy-
chological abuse”

�� ³$JJUDYDWHG�FLUFXPVWDQFHV´

• Reasonable possibility of other serious 
harm: 
̆� FLYLO�VWULIH
̆� H[WUHPH�HFRQRPLF�GHSULYDWLRQ�EH\RQG�

economic disadvantage
̆� VLWXDWLRQV�ZKHUH�WKH�FODLPDQW�FRXOG�

experience severe mental or emotional 
harm or physical injury

̆� IRUZDUG�ORRNLQJ

5. Protected Grounds: Race, Religion, Nationality, Membership in a Particular Social 
Group, and Political Opinion

In order to establish eligibility, an asylum seeker must show that the past or future feared persecution 
LV�³RQ�DFFRXQW�RI´�RQH�RI�¿YH�SURWHFWHG�JURXQGV��UDFH��UHOLJLRQ��QDWLRQDOLW\��PHPEHUVKLS�LQ�D�SDUWLFXODU�VRFLDO�JURXS�
RU�SROLWLFDO�RSLQLRQ��7KH�FOLHQW�PXVW�HVWDEOLVK�ERWK�WKDW�WKH�FOLHQW�SRVVHVVHV�FKDUDFWHULVWLFV�WR�¿W�LQWR�RQH�RI�WKHVH�
FDWHJRULHV�RU�WKDW�WKH�SHUVHFXWRU�KDV�LPSXWHG�FKDUDFWHULVWLFV�WR�WKH�FOLHQW�WKDW�¿W�RQH�RI�WKHVH�FDWHJRULHV�and that the 

!

https://www.aila.org/infonet/uscis-lesson-plan-overview-on-asylum-eligibility
https://www.aila.org/infonet/uscis-lesson-plan-overview-on-asylum-eligibility
https://www.aila.org/infonet/uscis-lesson-plan-overview-on-asylum-eligibility
https://www.aila.org/infonet/uscis-lesson-plan-overview-on-asylum-eligibility
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persecutor targeted the client on account of that characteristic. See, e.g., Matter of S-P-�����,	1�'HF�������%,$�������
(discussing how both applicants who possess protected characteristics and applicants to whom protected character-
istics have been imputed may be eligible for asylum). There may be mixed motives for the persecutor to target the 
DSSOLFDQW��EXW�D�SURWHFWHG�JURXQG�PXVW�EH�³RQH�FHQWUDO�UHDVRQ´�IRU�WKH�SHUVHFXWLRQ��,1$�������E�����%���)XUWKHU��WKH�
DSSOLFDQW�QHHG�QRW�VKRZ�WKH�H[DFW�PRWLYDWLRQ�RI�WKH�SHUVHFXWRU��EXW�GRHV�QHHG�WR�HVWDEOLVK�D�³FOHDU�SUREDELOLW\´�WKDW�
WKH�SHUVHFXWLRQ�ZDV�RQ�DFFRXQW�RI�RQH�RI�WKH�JURXQGV��$Q�DV\OXP�DSSOLFDQW�LV�QRW�UHTXLUHG�WR�GH¿QLWLYHO\�SURYH�WKH�
exact motivation of their persecutor. Instead, the applicant must provide some evidence, either direct or circumstan-
tial, of the persecutor’s motive. INS v. Elias-Zacarias������8�6��������������

The client does not need to demonstrate that the persecutor has punitive intent. Rather, the client only 
need demonstrate that the persecutor harmed the client in order to overcome a protected characteristic the client 
possesses. See, e.g., Matter of Kasinga�����,	1�'HF�������%,$��������DSSOLFDQW�HVWDEOLVKHG�WKDW�VKH�VXIIHUHG�SDVW�
SHUVHFXWLRQ�RQ�DFFRXQW�RI�D�SURWHFWHG�JURXQG��HYHQ�WKRXJK�KHU�SHUVHFXWRUV�PD\�KDYH�KDG�³VXEMHFWLYHO\�EHQLJQ�LQWHQW´�
LQ�VXEMHFWLQJ�KHU�WR�IHPDOH�JHQLWDO�PXWLODWLRQ��

a. Race

5DFH�DV�D�SURWHFWHG�JURXQG�LQFOXGHV�³DOO�NLQGV�RI�HWKQLF�JURXSV�WKDW�DUH�UHIHUUHG�WR�DV�µUDFHV¶�LQ�
FRPPRQ�XVDJH�´�8QLWHG�1DWLRQV�+LJK�&RPPLVVLRQHU�RQ�5HIXJHHV��Handbook and Guidelines on Procedures and 
Criteria for Determining Refugee Status�������±�����������available at��ZZZ�XQKFU�RUJ�SXEO�38%/��G��H��E��
SGI!���+HUHLQDIWHU�³UNHCR Handbook´���)RU�H[DPSOH��HWKQLF�$OEDQLDQV�DQG�&KHFKHQV�ZRXOG�TXDOLI\�DV�³UDFHV´�
XQGHU�WKLV�GH¿QLWLRQ�

b. Religion

Asylum claims based on religion can include persecution in the form of prohibition of public or pri-
vate worship, membership in a particular religious community, or religious instruction. UNHCR Handbook�������±
����0HUH�PHPEHUVKLS�LQ�D�UHOLJLRXV�JURXS�LV�QRW�XVXDOO\�VXI¿FLHQW��WKH�DV\OXP�VHHNHU�PXVW�VKRZ�RQJRLQJ�VHULRXV�
GLVFULPLQDWLRQ�EDVHG�RQ�UHOLJLRQ��HFRQRPLF�SUHVVXUH��SK\VLFDO�KDUP��DQG�RU�LQWLPLGDWLRQ�WKDW�LPSDFW�WKH�DELOLW\�WR�
practice one’s religion.

PRACTICE TIP

An applicant may establish grounds for asylum if she or he belongs to a group that has 
H[SHULHQFHG�D�³SDWWHUQ�RU�SUDFWLFH´�RI�SHUVHFXWLRQ��HYHQ�LI�WKH�DSSOLFDQW�KDV�QRW�EHHQ�
VLQJOHG�RXW�IRU�SHUVHFXWLRQ����&�)�5�����������E�����LLL��

c. Nationality

)RU�SXUSRVHV�RI�DV\OXP�ODZ��³QDWLRQDOLW\´�LQFOXGHV�FLWL]HQVKLS�RU�PHPEHUVKLS�LQ�DQ�HWKQLF�RU�OLQ-
guistic group and often overlaps with race. UNHCR Handbook�������±����)RU�H[DPSOH��HWKQLF�6HUEV� LQ�&URDWLD�
would qualify as a nationality for purposes of asylum law.

https://www.unhcr.org/en-us/publications/legal/5ddfcdc47/handbook-procedures-criteria-determining-refugee-status-under-1951-convention.html?query=handbook%20and%20guidelines%20on%20procedure
https://www.unhcr.org/en-us/publications/legal/5ddfcdc47/handbook-procedures-criteria-determining-refugee-status-under-1951-convention.html?query=handbook%20and%20guidelines%20on%20procedure
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d. Political Opinion

An applicant’s overt or imputed political opinion may constitute a protected ground. Overt political 
opinions often involve explicit membership and participation with a political party. An imputed political opinion is 
GH¿QHG�DV�DQ�RSLQLRQ�WKDW�WKH�SHUVHFXWRU�EHOLHYHV�WKH�DSSOLFDQW�WR�KDYH��UHJDUGOHVV�RI�WKH�DSSOLFDQW¶V�DFWXDO�RSLQLRQ�
or even lack of an opinion. See, e.g., De Brenner v. Ashcroft������)��G�������WK�&LU���������¿QGLQJ�SHUVHFXWLRQ�GXH�WR�
political opinions imputed to petitioner by the guerillas and the government where Peruvian Shining Path guerillas 
expressly named petitioner as a member and supporter of APRA (political party), accused her family of supporting 
the government, and mistakenly singled her out as an actual worker for the APR). Political opinions can also include 
overt and imputed opinions on policies in the country in question, such as coercive population control, female geni-
WDO�PXWLODWLRQ��RU�GRPHVWLF�YLROHQFH��$FFRUGLQJ�WR�WKH�81+&5��SROLWLFDO�RSLQLRQ�LV�³XQGHUVWRRG�LQ�WKH�EURDG�VHQVH��
to incorporate any opinion on any matter in which the machinery of State, government, society or policy may be 
HQJDJHG��,W�JRHV�EH\RQG�LGHQWL¿FDWLRQ�ZLWK�D�VSHFL¿F�SROLWLFDO�SDUW\�RU�UHFRJQL]HG�LGHRORJ\�´�81+&5��UNHCR 
Refugee Resettlement Handbook (2011), available at��ZZZ�XQKFU�RUJ���I�F�HH��SGI!�

7KH�%,$�KDV�SURYLGHG�D�QRQ�H[KDXVWLYH�OLVW�RI�IDFWRUV�WR�DGMXGLFDWRUV�IRU�DVVHVVLQJ�SROLWLFDO�RSLQLRQ�
DQG�LPSXWHG�SROLWLFDO�FODLPV�LQ�WKH�FRQWH[W�RI�JHQHUDOL]HG�XQUHVW��³>L@Q�VLWXDWLRQV�LQYROYLQJ�JHQHUDO�FLYLO�XQUHVW��WKH�
PRWLYH�IRU�KDUP�VKRXOG�EH�GHWHUPLQHG�E\�FRQVLGHULQJ�WKH�VWDWHPHQWV�RU�DFWLRQV�RI�WKH�SHUSHWUDWRUV��DEXVH�RU�SXQ-
LVKPHQW�RXW�RI�SURSRUWLRQ�WR�QRQSROLWLFDO�HQGV��WUHDWPHQW�RI�RWKHUV�VLPLODUO\�VLWXDWHG��FRQIRUPLW\�WR�SURFHGXUHV�IRU�
FULPLQDO�SURVHFXWLRQ�RU�PLOLWDU\�ODZ�«DQG�WKH�VXEMHFWLRQ�RI�SROLWLFDO�RSSRQHQWV�WR�DUELWUDU\�DUUHVW��GHWHQWLRQ��DQG�
DEXVH�´�Matter of S-P-�����,	1�'HF������������%,$��������,Q�Matter of S-P-, the BIA found that nexus to the appli-
FDQW¶V�LPSXWHG�SROLWLFDO�RSLQLRQ�ZDV�SUHVHQW�ZKHUH�WKH�DSSOLFDQW�ZDV�LQWHUURJDWHG�E\�JRYHUQPHQW�RI¿FLDOV�EHFDXVH�RI�
his suspected separatist political opinion, as well as to obtain information. Id��DW������

e. Membership in a Particular Social Group

7KH�PRVW�YDJXH�DQG�FRPSOH[�RI�WKH�SURWHFWHG�JURXSV�LV�³PHPEHUVKLS�LQ�D�SDUWLFXODU�VRFLDO�JURXS�´�
7KRXJK�WKH�81+&5�GH¿QHV�WKH�³VRFLDO�JURXS´�DV�³SHUVRQV�RI�VLPLODU�EDFNJURXQG��KDELW�RU�VRFLDO�VWDWXV�´�UNHCR 
Handbook�������±����8QLWHG�6WDWHV�FDVH�ODZ�KDV�HODERUDWHG�RQ�WKLV�GH¿QLWLRQ�WR�LQFOXGH�WKH�IROORZLQJ�UHTXLUHPHQWV�
IRU�D�JURXS�WR�FRQVWLWXWH�D�SDUWLFXODU�VRFLDO�JURXS��36*��

���� FRPPRQ�LPPXWDEOH�FKDUDFWHULVWLF�

���� GH¿QHG�ZLWK�SDUWLFXODULW\�

(3) socially distinct within the society in question.

$�³FRPPRQ�LPPXWDEOH�FKDUDFWHULVWLF´�KDV�FRQVLVWHQWO\�EHHQ�GHVFULEHG�DV�RQH�WKDW�WKH�JURXS��DQG�LQ�
particular the applicant) cannot change or should not be required to change. Common immutable characteristics have 
included such things as age, geographic location, gender, sexual orientation, and family ties.

)RU�QHDUO\����\HDUV��WKH�OHJDO�WHVW�IRU�D�36*�ZDV�GH¿QHG�E\�³LPPXWDEOH�FKDUDFWHULVWLF´�DV�DUWLFX-
lated by the BIA in Matter of Acosta, 19 I&N Dec. 211, 222 (BIA 1985). In 2008, the BIA introduced particularity 
and social visibility into caselaw in its decisions in Matter of S-E-G-�����,	1������%,$�������DQG�Matter of E-A-G-, 
���,	1�'HF�������%,$��������$IWHU�PL[HG�DFFHSWDQFH�E\�WKH�FLUFXLW�FRXUWV��WKH�%,$�UHLWHUDWHG�WKHVH�UHTXLUHPHQWV�
ZLWK�PLQLPDO�UHYLVLRQV�LQ�D�SDLU�RI�FDVHV�LVVXHG�LQ�������Matter of W-G-R-�����,	1�'HF�������%,$�������DQG�Matter 
of M-E-V-G-�����,	1�'HF�������%,$�������

https://www.unhcr.org/en-us/protection/resettlement/46f7c0ee2/unhcr-resettlement-handbook-complete-publication.html?query=refugee%20resettlement%20handbook
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$�FLUFXLW�VSOLW�UHPDLQV�LQ�UHJDUG�WR�WKH�UHTXLUHPHQWV�WKDW�D�JURXS�EH�GH¿QHG�ZLWK�SDU-
ticularity and be socially distinct. Both requirements have been accepted by the Eighth 
Circuit. The lawyer may include a rejection to these additional requirements in a legal 
brief by explaining how the particular social group meets the Acosta�GH¿QLWLRQ��EXW�
DUJXH�LQ�WKH�DOWHUQDWLYH�WKDW�WKH�GH¿QLWLRQ�DOVR�PHHWV�WKH�SDUWLFXODULW\�DQG�VRFLDO�GLV-
tinction requirements.

7KH�$WWRUQH\�*HQHUDO�KDV�LVVXHG�WZR�UHFHQW�GHFLVLRQV�RQ�³SDUWLFXODU�VRFLDO�JURXS´�WKDW�KDYH�VKLIWHG�
the landscape for asylum seekers pursuing protection based on their membership in protected groups that had previ-
ously been clearly recognized by the BIA and circuit courts as cognizable. In In Matter of A-B-�����,	1�'HF������
�$�*���������WKH�$WWRUQH\�*HQHUDO�UHYHUVHG�WKH�%,$¶V������GHFLVLRQ�UHFRJQL]LQJ�³*XDWHPDODQ�PDUULHG�ZRPHQ�XQ-
DEOH�WR� OHDYH�WKHLU�UHODWLRQVKLS´�DV�D�YDOLG�SURWHFWHG�JURXS�SRWHQWLDOO\�DYDLODEOH� WR� LQGLYLGXDOV�VHHNLQJ�SURWHFWLRQ�
from domestic violence. However, as noted in section 8.2.A.2, supra, discussing government protection, the decision 
explicitly does not bar all survivors of domestic violence from seeking asylum. Moreover, in numerous cases decided 
since Matter of A-B-, federal courts have read the holding of the decision narrowly. See, e.g., Quintanilla-Miranda 
v. Barr��1R�����������������:/����������DW���Q�����WK�&LU��-XO\������������³1RU�GR�ZH�H[SUHVV�DQ\�RSLQLRQ�UH-
JDUGLQJ�RWKHU�DVSHFWV�RI�DV\OXP�ODZ�GLVFXVVHG�LQ�$�%��«�EXW�QRW�QHFHVVDU\�WR�WKH�%,$¶V�GHFLVLRQ�LQ�WKLV�FDVH�´���
Lopez v. Sessions������)��$SS¶[��������WK�&LU���������IRFXVLQJ�RQO\�RQ�WKH�UHTXLUHPHQWV�RI�UHFRJQL]DELOLW\�DQG�QRQ�
circularity for particular social group formulations from Matter of A-B-���Aguilar-Gonzalez v. Barr, No. 18-3891,
�����:/����������DW�����WK�&LU��-XO\�����������DYRLGLQJ�D�SHU�VH�UHMHFWLRQ�RI�WKH�36*�IRUPXODWLRQ�RI�³LQGLJHQRXV�
*XDWHPDODQ�ZRPHQ�ZKR� FDQQRW� OHDYH� D� UHODWLRQVKLS´���0DQ\� DGMXGLFDWRUV� WKURXJKRXW� WKH� FRXQWU\�KDYH�JUDQWHG�
protection to domestic violence survivors following the Matter of A-B-�GHFLVLRQ��LQFOXGLQJ�DV\OXP�RI¿FHUV�DQG�LPPL-
JUDWLRQ�MXGJHV�UHYLHZLQJ�DSSOLFDWLRQV�RI�DV\OXP�VHHNHUV�UHVLGLQJ�LQ�0LQQHVRWD�DQG�WKH�'DNRWDV��'RPHVWLF�YLROHQFH�
survivors seeking asylum following Matter of A-B- must assert other proposed particular social groups other than the
group previously recognized in Matter of A-R-C-G- in order to receive protection. Recently, Attorney General Barr
issued a decision, Matter of A-C-A-A-�����,	1�'HF������$�*���������ZKLFK�PDNHV�VLPLODUO\�SUREOHPDWLF�VWDWHPHQWV�
regarding domestic violence and child abuse based claims in its dicta, while not changing the law for asylum seekers.
However, given that the similar dicta in Matter of A-B-�KDV�FDXVHG�FRQIXVLRQ�IRU�DGMXGLFDWRUV�VLQFH�WKH�GHFLVLRQ�ZDV�
issued, advocates for asylum seekers will need to prepare to address Matter of A-C-A-A- when representing survivors
of domestic violence, child abuse, and other gender- or family-status-based violence.

COMMENT

The Advocates for Human Rights has a Practice Supplement for attorneys represent-
ing domestic violence survivors in the Eighth Circuit after the decision in Matter of A-B- 
that discusses post-Matter of A-B- asylum claims in detail.  The guide can be found 
at the Advocates for Human Rights website, <www.theadvocatesforhumanrights.org/ 
Publications/Index?id=7!��

https://www.theadvocatesforhumanrights.org/Publications/Index?id=7
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Another case that may be helpful in the context of family violence survivors is the Eighth Circuit 
decision in Hui��ZKLFK�DI¿UPV�WKH�YDOLGLW\�RI�WKH�36*�³&KLQHVH�GDXJKWHUV�>ZKR�DUH@�YLHZHG�DV�SURSHUW\�E\�YLUWXH�RI�
WKHLU�SRVLWLRQ�ZLWKLQ�D�GRPHVWLF�UHODWLRQVKLS�´�EXW�GHQLHG�UHOLHI�RQ�RWKHU�JURXQGV��Hui v. Holder������)��G����������
��WK�&LU���������/DZ\HUV�IRU�DV\OXP�VHHNHUV�SXUVXLQJ�SURWHFWLRQ�EDVHG�RQ�GRPHVWLF�YLROHQFH�PD\�ZDQW�WR�UHYLHZ�
helpful case law for survivors of domestic violence issues prior to Matter of A-R-C-G-, such as the BIA’s decision 
in Matter of Kasinga�� ��� ,	1�'HF������ �%,$�������� DQG� WKH�(LJKWK�&LUFXLW¶V�GHFLVLRQV� LQ�Hassan v. Gonzales, 
����)��G�������WK�&LU��������DQG�Ngengwe v. Mukasey������)��G��������WK�&LU���������$WWRUQH\V�UHSUHVHQWLQJ�GRPHV-
tic violence survivors may also look to the Department of Homeland Security’s brief to the BIA in Matter of L-R-, 
DYDLODEOH�DW�WKH�&HQWHU�IRU�*HQGHU�	�5HIXJHH�6WXGLHV�ZHEVLWH���KWWSV���FJUV�XFKDVWLQJV�HGX�RXU�ZRUN�PDWWHU�O�U!��,Q�
its brief to the BIA in this matter, the DHS recognized domestic violence survivors as potentially eligible for asylum 
and suggested two potential particular social group formulations that the DHS believed would be cognizable, based 
on the facts in Matter of L-R-������0H[LFDQ�ZRPHQ�ZKR�DUH�YLHZHG�DV�SURSHUW\�E\�YLUWXH�RI�WKHLU�SRVLWLRQ�LQ�D�GRPHV-
WLF�UHODWLRQVKLS��DQG�����0H[LFDQ�ZRPDQ�XQDEOH�WR�OHDYH�D�GRPHVWLF�UHODWLRQVKLS��7KH�VHFRQG�SDUWLFXODU�VRFLDO�JURXS�
formulation was recognized in Matter A-R-C-G-, but later overturned in Matter of A-B-. As of the date this Deskbook 
ZDV�XSGDWHG��WKHUH�KDV�EHHQ�QR�QHJDWLYH��FRQWUROOLQJ�FDVH�ODZ�FDVWLQJ�GRXEW�RQ�WKH�¿UVW�SDUWLFXODU�VRFLDO�JURXS�IRUPX-
lation. It is also worth noting that the BIA, in several unpublished decisions issued for domestic violence survivors in 
�����DQG�������KDV�XSKHOG�VRFLDO�JURXSV�EDVHG�RQ�WKH�DSSOLFDQW¶V�JHQGHU�SOXV�QDWLRQDOLW\��VXFK�DV�³0H[LFDQ�ZRPHQ�´�
³6DOYDGRUDQ�IHPDOHV�´�³*XDWHPDODQ�ZRPHQ�´�DQG�³\RXQJ�+RQGXUDQ�ZRPHQ�´�See, e.g., A-B-S-P-��$;;;�;;;�����
(BIA Dec. 19, 2019) (Matter of A-B-�����,	1�'HF������������$�*��������³GRHV�QRW�SUHFOXGH�DOO�GRPHVWLF�YLROHQFH�
FODLPV�ZLWKRXW�H[FHSWLRQ�LQ�WKH�DV\OXP�FRQWH[W´���E-E-G-R-��$;;;�;;;������%,$�1RY�������������UHPDQGV�WR�FRQ-
VLGHU�DV\OXP�FODLP�SUHGLFDWHG�RQ�PHPEHUVKLS�LQ�36*�RI�³*XDWHPDODQ�ZRPHQ´���S-R-P-O-��$;;;�;;;������%,$�
'HF�������������UHPDQGV�IRU�IXUWKHU�FRQVLGHUDWLRQ�RI�ZKHWKHU�³0H[LFDQ�ZRPHQ´�LV�D�YDOLG�SDUWLFXODU�VRFLDO�JURXS���
H-A-C-S-��$;;;�;;;������%,$�0D\������������UHPDQGV�IRU�IXUWKHU�FRQVLGHUDWLRQ�RI�ZKHWKHU�³\RXQJ�ZRPHQ�LQ�
+RQGXUDV´�LV�D�FRJQL]DEOH�SDUWLFXODU�VRFLDO�JURXS���7KHVH�XQSXEOLVKHG�%,$�GHFLVLRQV�DUH�DYDLODEOH�DW�WKH�,PPLJUDQW�
DQG�5HIXJHH�$SSHOODWH�&HQWHU�:HEVLWH���ZZZ�LUDF�QHW�XQSXEOLVKHG�!�

COMMENT

Decision copies can be obtained via the Immigrant and Refugee Appellate Center un-
SXEOLVKHG�%,$�FDVH�LQGH[��DYDLODEOH�KHUH���KWWS���ZZZ�LUDF�QHW�XQSXEOLVKHG�!�

In a second recent decision, the Attorney General overturned the BIA’s 2017 decision recognizing 
the immediate family of the applicant’s father as a social group in the context of a claim for protection by a Mexican 
survivor of cartel violence against a family business. Matter of L-E-A-, 27 I&N Dec. 581 (A.G. 2019). Although the 
Matter of L-E-A- decision also contained substantial dicta, its holding was also narrow and consisted of rescinding 
the BIA’s decision in Matter of L-E-A-. Like in Matter of A-B-, the AG critiqued the BIA’s acceptance of DHS stipula-
WLRQV�WKDW�WKH�UHVSRQGHQW�PHW�FHUWDLQ�DVSHFWV�RI�WKH�UHIXJHH�GH¿QLWLRQ��DQG�VWDWHG�WKDW�WKH�%,$�VKRXOG�KDYH�FRQGXFWHG�
a fact-based inquiry on all issues instead of permitting stipulations. Id��DW������7KH�$*�H[SOLFLWO\�VWDWHG�WKDW�KH�GLG�
not seek to foreclose all asylum claims based on family relationship, and reiterated the principle laid out in numerous 
SUHYLRXV�%,$�FDVHV�WKDW�DV\OXP�HOLJLELOLW\�GHWHUPLQDWLRQV�PXVW�EH�PDGH�EDVHG�RQ�D�FDVH�E\�FDVH�DGMXGLFDWLRQ��Id. at 
���±����,QVWHDG��WKH�$*�UHLWHUDWHG�WKDW�DOO�SDUWLFXODU�VRFLDO�JURXSV�PXVW�EH�LPPXWDEOH��SDUWLFXODU��DQG�VRFLDOO\�GLV-
tinct. Id. at 588. The AG seems to suggest that a heightened social distinction requirement must be imposed on groups 
GH¿QHG�E\�IDPLO\�UHODWLRQVKLS��DQG�WKDW�DSSOLFDQWV�PXVW�QRW�RQO\�VKRZ�WKDW�PHDQLQJIXO�GLVWLQFWLRQV�DUH�PDGH�EDVHG�
on family relationship in their country of origin, but they must also show that their particular family is somehow 

https://cgrs.uchastings.edu/our-work/matter-l-r
https://www.irac.net/unpublished/
https://www.irac.net/unpublished/
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viewed distinctly from other families in their society of origin. Id��DW����±����7KLV�LQWHUSUHWDWLRQ�LV�H[SOLFLWO\�LQFRQ-
sistent with decades of BIA case law and case law from all circuit courts to have considered the question, recognizing 
family as a particular social group. Attorneys representing asylum seekers after the Matter of L-E-A- decision may 
wish to both argue that their clients meet the AG’s proposed heightened social distinction standard, and also argue 
that the proposed heightened social distinction standard is not part of the decision’s narrow holding and cannot be 
properly applied to their client. 

COMMENT

Attorneys representing asylum seekers may also wish to reference the Practice 
Pointer on the decision prepared by the Catholic Legal Immigration Network, avail-
able at their website, <https://cliniclegal.org/resources/asylum-and-refugee-law/
SUDFWLFH�SRLQWHU�PDWWHU�O�H!�� DQG� WKH�Template for Responding to Matter of L-E-A-, 
created by the National Immigrant Justice Center, available at their website,  
�ZZZ�LPPLJUDQWMXVWLFH�RUJ�IRU�DWWRUQH\V�OHJDO�UHVRXUFHV�¿OH�WHPSODWH�UHVSRQGLQJ�
PDWWHU�O�H�DV\OXP�RI¿FH�DQG�LPPLJUDWLRQ!�

PRACTICE TIP

The lawyer should be mindful that the adjudicators are required to apply a case-by-
case analysis for each element of the asylum case. Just because a PSG was rejected 
in one case does not mean that the same group would be rejected in another case that 
may have a more supportive record. In the same way, all victims of domestic violence 
PD\�QRW�ZDUUDQW�UHFHLYLQJ�DV\OXP��7KH�ODZ\HU�VKRXOG�DUJXH�KRZ�WKH�VSHFL¿F�IDFWV�DQG�
supporting documentation in the case at hand meets the elements, even if case law 
includes a similar case that was denied.

6. Nexus

In addition to proving that the applicant possesses one of the protected grounds, the asylum seeker must 
DOVR�HVWDEOLVK�WKDW�WKH�SHUVHFXWRU�WDUJHWHG�WKHP�³RQ�DFFRXQW�RI´�WKDW�FKDUDFWHULVWLF��0RUH�VSHFL¿FDOO\��WKH�DSSOLFDQW�
PXVW�HVWDEOLVK� WKDW� WKH�FKDUDFWHULVWLF�ZDV�³RQH�FHQWUDO� UHDVRQ´� IRU�EHLQJ�SHUVHFXWHG�� ,1$�������E�����%��L���7KH�
courts have recognized that this standard explicitly permits asylum seekers to receive protection where persecutors 
have mixed motives, and that the asylum seeker need not show that persecution was or will be exclusively motived 
by protected grounds. Id���see also Matter of J-B-N- and S-M-�����,	1�'HF�������%,$�������

7. Government Protection

In asylum claims, the persecutor may be the government or a non-governmental actor whom the gov-
ernment cannot or will not control. If the persecutor is the government, it is obvious the government will not protect 
the applicant. If the persecutor is a non-governmental actor, in order to receive asylum, the applicant must establish 
that they sought protection from the government and the government failed to provide the applicant effective protec-

https://cliniclegal.org/resources/asylum-and-refugee-law/practice-pointer-matter-l-e
https://cliniclegal.org/resources/asylum-and-refugee-law/practice-pointer-matter-l-e
https://immigrantjustice.org/for-attorneys/legal-resources/file/practice-advisory-supplement-template-responding-matter-l-e
https://immigrantjustice.org/for-attorneys/legal-resources/file/practice-advisory-supplement-template-responding-matter-l-e
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tion from the persecutor, or that it would have been futile to seek government protection. See Ngengwe v. Mukasey, 
����)��G�����������±�����WK�&LU��������

7KH�1LQWK�&LUFXLW�LVVXHG�D�KHOSIXO�HQ�EDQF�GHFLVLRQ�UHDI¿UPLQJ�WKH�SULQFLSDO�WKDW�DQ�DSSOLFDQW�IRU�DV\-
OXP�PD\�VKRZ�ODFN�RI�JRYHUQPHQW�SURWHFWLRQ�E\�SUHVHQWLQJ�VXI¿FLHQW�HYLGHQFH�WR�GHPRQVWUDWH�WKDW�LW�ZRXOG�EH�IXWLOH�
to report the persecution to law enforcement. Bringas-Rodriguez v. Sessions������)��G��������WK�&LU���������,Q�¿QGLQJ�
that an applicant who had not reported his persecution to law enforcement could still be eligible for asylum, the Ninth 
&LUFXLW�REVHUYHG�WKDW�³>W@R�GHWHUPLQH�ZKHWKHU�SULYDWH�SHUVHFXWRUV�DUH�LQGLYLGXDOV�ZKRP�WKH�JRYHUQPHQW�LV�XQDEOH�RU�
XQZLOOLQJ�WR�FRQWURO��ZH�PXVW�H[DPLQH�DOO�UHOHYDQW�HYLGHQFH�LQ�WKH�UHFRUG��LQFOXGLQJ�>FRXQWU\@�UHSRUWV�´�Id��DW�������
7KH�1LQWK�&LUFXLW�IXUWKHU�H[SODLQHG�WKDW�³>O@LNH�DOO�RWKHU�FLUFXLWV�WR�FRQVLGHU�WKH�TXHVWLRQ��ZH�GR�QRW�GHHP�WKH�IDLOXUH�
WR�UHSRUW�WR�DXWKRULWLHV�RXWFRPH�GHWHUPLQDWLYH��DQG�ZH�FRQVLGHU�DOO�HYLGHQFH�LQ�WKH�UHFRUG�´�Id.

8. Bars to Asylum Relief

There are a variety of reasons that an asylum seeker may be ineligible for asylum. They include appli-
FDQWV�ZKR�

�� DUH�SHUVHFXWRUV�RI�RWKHUV��,1$�������E�����$��YL��

�� ¿UPO\�UHVHWWOHG�DV�GH¿QHG�LQ���&�)�5�����������

�� ZHUH� SUHYLRXVO\� GHQLHG� DV\OXP�E\� DQ� LPPLJUDWLRQ� MXGJH� RU� WKH�%,$�� ,1$��� ����D�����&���
��&�)�5����������D�����

�� GLG�QRW�¿OH�IRU�DV\OXP�ZLWKLQ�RQH�\HDU�RI�ODVW�HQWU\�WR�WKH�8QLWHG�6WDWHV�,1$�������D�����%���
��&�)�5�����������	���������SRWHQWLDO�H[FHSWLRQV�WR�WKH�RQH�\HDU�¿OLQJ�GHDGOLQH�DUH�GLVFXVVHG�
further in section 8.1.D.1, infra��

�� KDYH�EHHQ�FRQYLFWHG�RI�DQ�DJJUDYDWHG�IHORQ\��,1$�������E�����%��L���,1$�������D������

�� KDYH�EHHQ�FRQYLFWHG�RI�D�SDUWLFXODUO\�VHULRXV�FULPH��,1$�������D�����$��LL��

�� SRVH�D�GDQJHU�WR�WKH�VHFXULW\�RI�WKH�8QLWHG�6WDWHV��,1$�������D�����$��LY��

�� FRPPLWWHG�D�VHULRXV�QRQSROLWLFDO�FULPH��,1$�������D�����$��LLL��

• may be removed to a safe third country pursuant to a bilateral or multilateral agreement, INA 
������D�����$��

�� DUH�LQDGPLVVLEOH�RQ�DFFRXQW�RI�WHUURULVW�UHODWHG�DFWLYLW\��,1$�������D�����$��Y���RU�

• provide material support to a terrorist group, INA § 208(a)(2)(A)(v).
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7KH� ¿QDO� UXOH� HQWLWOHG� ³3URFHGXUHV� IRU�$V\OXP� DQG� %DUV� WR�$V\OXP� (OLJLELOLW\´� ZDV�
published on October 20, 2020. It is set to go in effect on November 20, 2020 and 
ZLOO� KDYH�VLJQL¿FDQW� LPSDFW��7KH� UXOH�FDQ�EH�DFFHVVHG�KHUH���ZZZ�IHGHUDOUHJLVWHU�
gov/documents/2020/10/21/2020-23159/procedures-for-asylum-and-bars-to-asylum-
HOLJLELOLW\!��7KH�UXOH�VLJQL¿FDQWO\�LPSDFWV�DV\OXP�VHHNHUV�ZLWK�FULPLQDO�KLVWRULHV�DQG�
LPPLJUDWLRQ�YLRODWLRQV��:KHQ�SUHSDULQJ�DV\OXP�DSSOLFDWLRQV�WR�EH�¿OHG�DIWHU�1RY������
2020, practitioners should review the rule and follow any related litigation that may 
impact its implementation.

B. Withholding of Removal

Withholding of removal is often an alternative form of relief for clients who are barred from receiving 
asylum for one of the reasons listed in the previous section. Like asylum, withholding of removal is designed to 
protect individuals from being persecuted in their country of origin. Though there are fewer bars to eligibility for 
WKRVH�VHHNLQJ�ZLWKKROGLQJ�RI�UHPRYDO��WKH�VWDQGDUG�RI�SURRI�LV�VLJQL¿FDQWO\�KLJKHU�DQG�WKH�EHQH¿WV�DUH�VLJQL¿FDQWO\�
ORZHU�WKDQ�IRU�DV\OXP��8QOLNH�DV\OXP��ZLWKKROGLQJ�LV�QRW�VXEMHFW�WR�D�RQH�\HDU�¿OLQJ�GHDGOLQH��,Q�DGGLWLRQ��ZLWK-
KROGLQJ� LV� D�PDQGDWRU\� IRUP�RI� UHOLHI�� LW� LV� QRW� GLVFUHWLRQDU\�� DV� LV� WKH� FDVH�ZLWK� DV\OXP��See� ,1$�������E������ 
8 U.S.C. § 1231(b)(3). That said, withholding has a higher standard for likelihood of harm.

PRACTICE TIP

,I�D�FOLHQW�¿OHG�IRU�DV\OXP�DIWHU�WKH�RQH�\HDU�GHDGOLQH�DQG�GRHV�QRW�DSSHDU�WR�PHHW�DQ�
H[FHSWLRQ��RU�WKH�FOLHQW�KDV�D�VLJQL¿FDQW�FULPLQDO�KLVWRU\�RU�VSHFL¿FDOO\�DQ�DJJUDYDWHG�
felony, the client may be eligible for withholding as an alternative to asylum. In order to 
preserve all potential forms of relief, withholding of removal should always be sought 
LQ�WKH�DOWHUQDWLYH�ZKHQ�¿OLQJ�IRU�DV\OXP�

7KH�EHQH¿WV�XQGHU�ZLWKKROGLQJ�DUH�OLPLWHG��$Q�LQGLYLGXDO�ZKR�LV�JUDQWHG�ZLWKKROGLQJ�

Cannot Can

Be removed from the United States to the country 
IURP�ZKLFK�WKH�LQGLYLGXDO�ZDV�ÀHHLQJ�SHUVHFXWLRQ�

Be removed to a third country if one is  
available.

https://www.federalregister.gov/documents/2020/10/21/2020-23159/procedures-for-asylum-and-bars-to-asylum-eligibility
https://www.federalregister.gov/documents/2020/10/21/2020-23159/procedures-for-asylum-and-bars-to-asylum-eligibility
https://www.federalregister.gov/documents/2020/10/21/2020-23159/procedures-for-asylum-and-bars-to-asylum-eligibility
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Cannot Can

$GMXVW�WKH�LQGLYLGXDO¶V�VWDWXV�WR�OHJDO�SHUPDQHQW�
residency.

Obtain and renew work authorization under the  
�D������FDWHJRU\�DQG�LV�QRW�UHTXLUHG�WR�SD\�WKH�¿OLQJ�
IHH���1RWH�WKDW�¿QDO�UXOHV�RQ�86&,6�IHH�KLNHV�ZRXOG�
add a fee for work permits for those granted with-
KROGLQJ��7KH�UXOH�ZDV�HQMRLQHG�DV�RI�SXEOLFDWLRQ�RI�
the 2020 Update to this Deskbook. See USCIS & 
DHS, U.S. Citizenship and Immigration Services Fee 
Schedule and Changes to Certain Other Immigra-
WLRQ�%HQH¿W�5HTXHVW�5HTXLUHPHQWV��5,1������$&���
(Aug. 8, 2020), available at��KWWSV���V��DPD]RQDZV�
FRP�SXEOLF�LQVSHFWLRQ�IHGHUDOUHJLVWHU�JRY� 
�����������SGI!��

File for family members living abroad to reunify 
with them in the United States.

5HFHLYH�VRPH�SXEOLF�EHQH¿WV�

Travel outside the United States without securing ad-
vance parole and are not eligible for a refugee travel 
document.

PRACTICE TIP

$�JUDQW�RI�ZLWKKROGLQJ�RI� UHPRYDO� LV� FRXQWU\� VSHFL¿F��DQG� UHTXLUHV� WKH� LPPLJUDWLRQ�
MXGJH��,-��WR�DFWXDOO\�HQWHU�DQ�RUGHU�RI�UHPRYDO�LI�WKDW�LV�WKH�RQO\�UHOLHI�JUDQWHG��Matter 
of I-S- & C-S-�����,	1�'HF�������%,$��������7KHUHIRUH��WKH�RUGHU�IUHTXHQWO\�LV�³&OLHQW�
LV�RUGHUHG�UHPRYHG�WR�DQ\�FRXQWU\�RWKHU�WKDQ�;��FRXQWU\�RI�FLWL]HQVKLS�QDWLRQDOLW\��´�
Typically, asylum seekers will decline to designate a country of removal during the 
pleadings phase of removal proceedings under the logic that an asylum seeker fears 
return to the country of nationality and therefore would not want to be removed there 
if no relief is available. See &KDSWHU����$Q�2YHUYLHZ�RI�0LQQHVRWD¶V�,PPLJUDWLRQ�&RXUW��
section 6.9.

1. Eligibility Standard for Withholding of Removal

D�� ³0RUH�/LNHO\�7KDQ�1RW´

In order to satisfy the test for withholding of removal, an individual must show a clear probability of 
persecution by the government or a group the government cannot control on account of one of the protected grounds. 
INS v. Stevic������8�6��������������7KH�DSSOLFDQW�PXVW�VKRZ�WKDW�LW�LV�³PRUH�OLNHO\�WKDQ�QRW´�WKDW�WKH\�ZLOO�EH�SHUVH-
cuted, which essentially means that there is a greater than 50-percent chance of persecution. Note that this requires a 
higher probability than asylum’s 10 percent.

https://s3.amazonaws.com/public-inspection.federalregister.gov/2020-16389.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2020-16389.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2020-16389.pdf
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b. Nexus Required

As with asylum, in order to receive withholding of removal protection, the applicant must show 
that past persecution or fear of future persecution is on account of one’s race, religion, nationality, membership in a 
SDUWLFXODU�VRFLDO�JURXS��RU�SROLWLFDO�RSLQLRQ����&�)�5�����������E��

c. Presumption If Persecuted in the Past

As in asylum, however, if the individual can show that they suffered persecution in the past, then 
WKDW�LQGLYLGXDO�ZLOO�UHFHLYH�WKH�EHQH¿W�RI�D�SUHVXPSWLRQ�WKDW�WKHLU�OLIH�RU�IUHHGRP�ZRXOG�EH�WKUHDWHQHG�LQ�WKH�IXWXUH�

2. Bars to Eligibility For Withholding of Removal
$Q�LQGLYLGXDO�LV�QRW�HOLJLEOH�IRU�ZLWKKROGLQJ�RI�UHPRYDO�LI�WKH\�

�� DUH�D�SHUVHFXWRU�RI�RWKHUV��RU

• have been convicted of a particularly serious crime.

Matter of Y-L-, 23 I&N Dec. 270 (A.G. 2002). Unlike for asylum, an aggravated felony conviction does not automati-
FDOO\�EDU�DQ�DSSOLFDQW�IURP�ZLWKKROGLQJ�RI�UHPRYDO�XQOHVV�WKH�DSSOLFDQW�UHFHLYHG�D�VHQWHQFH�RI�¿YH�RU�PRUH�\HDUV��
LPSRVHG�RU�VXVSHQGHG��$Q�DJJUDYDWHG�IHORQ\�ZLWK�D�VHQWHQFH�RI�OHVV�WKDQ�¿YH�\HDUV�LV�SUHVXPHG�WR�EH�³SDUWLFXODUO\�
VHULRXV´�EXW�UHTXLUHV�LQGLYLGXDO�H[DPLQDWLRQ�RI�WKH�QDWXUH�RI�WKH�FRQYLFWLRQ��VHQWHQFH�LPSRVHG��DQG�FLUFXPVWDQFHV�
and underlying facts of the conviction. See�,1$�������E�����%��

PRACTICE TIP
In some cases, the government attorney may offer withholding of removal as a sort of 
³SOHD�EDUJDLQ´�LI�WKH�FOLHQW�LV�ZLOOLQJ�WR�IRUHJR�WKH�DV\OXP�UHOLHI��,Q�SUHSDUDWLRQ��LW�LV�LP-
SRUWDQW�WR�GLVFXVV�WKH�EHQH¿WV�DQG�GUDZEDFNV�RI�ZLWKKROGLQJ�ZLWK�WKH�FOLHQW�LQ�UHPRYDO�
SURFHHGLQJV�SULRU� WR� WKH�¿QDO�KHDULQJ�VR� WKDW� WKH�FOLHQW�XQGHUVWDQGV� WKH�GLIIHUHQFH�
EHWZHHQ�ZLWKKROGLQJ�DQG�DV\OXP��7KH�GUDZEDFNV�PD\�EH�SDUWLFXODUO\�VLJQL¿FDQW�LI�WKH�
client has family members overseas that the client may wish to petition to bring to the 
United States or if the client wants to travel outside the United States in the future. 
The lawyer should inquire with the government attorney about which elements of the 
DV\OXP�GH¿QLWLRQ�WKH\�EHOLHYHV�DUH�QRW�VXI¿FLHQWO\�PHW��:LWK�ORFDO�MXGJHV�JUDQWLQJ�OHVV�
than 30 percent of asylum claims, the lawyer should prepare the client for a potential 
appeal if the offer to stipulate to withholding of removal is not accepted.
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PRACTICE TIP, CONTINUED

WITHHOLDING VERSUS ASYLUM
Asylum Withholding

Work Authorization No longer need to apply for 
($'��EXW�FDQ�XQGHU��D�����
category. I-94 card is suf-
¿FLHQW�SURRI�RI�ZRUN�DXWKR-
rization incident to status.

Need to renew EAD 
DQQXDOO\�� XQGHU� �D������
FDWHJRU\�� 1R� IHH�� �1RWH�
WKDW� ¿QDO� UXOHV� RQ� 86&,6�
fee hikes would add a 
fee for work permits for 
those granted withholding. 
The rule was enjoined 
as of publication of the 
2020 Update to this 
Deskbook. See USCIS 
& DHS, U.S. Citizenship 
and Immigration Services 
Fee Schedule and 
Changes to Certain 
2WKHU� ,PPLJUDWLRQ� %HQH¿W�
Request Requirements, 
5,1� �����$&��� �$XJ��
8, 2020), available at 
<https://s3.amazonaws.
com/public-inspection.
federalregister.gov/2020-
������SGI!��

3XEOLF�%HQH¿WV Refugee cash assistance 
eligible non-citizen.

Eligible non-citizen.

Path to Permanent 
Status

Can apply for permanent 
residence one year after 
grant. Can apply for citi-
]HQVKLS�¿YH�\HDUV�ODWHU�

No path to permanent sta-
tus. Withholding can be re-
voked if country conditions 
change or if criminal activ-
ity bars withholding relief.

Travel Outside U.S. Can travel to any country 
other than country of ori-
JLQ� �ZKHUH� SHUVHFXWLRQ� LV�
feared). Need to apply for 
refugee travel document.

No travel outside the U.S. 
'HSDUWXUH� �VHOI�GHSRUW�

https://s3.amazonaws.com/public-inspection.federalregister.gov/2020-16389.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2020-16389.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2020-16389.pdf
https://s3.amazonaws.com/public-inspection.federalregister.gov/2020-16389.pdf
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PRACTICE TIP, CONTINUED

WITHHOLDING VERSUS ASYLUM
Asylum Withholding

)DPLO\�5HXQL¿FDWLRQ Can apply for spouse and 
children who were 21 at 
the time asylum applica-
tion was submitted.

1R�IDPLO\�UHXQL¿FDWLRQ�

Release from Detention Immediate Immediate, though some 
individuals granted with-
holding have remained in 
detention for at least 90 
days while DHS attempts 
to remove to a third  
country.

C. Convention Against Torture/Deferral of Removal

The United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (CAT) prohibits the return of a person to another country where substantial grounds exist for believing 
WKDW�WKH�SHUVRQ�ZRXOG�EH�LQ�GDQJHU�RI�EHLQJ�VXEMHFWHG�WR�WRUWXUH�LI�UHWXUQHG��Matter of Y-L-, 23 I&N Dec. 270 (A.G. 
�������see also Matter of S-V-�����,	1�'HF��������%,$��������7KH�DELOLW\�WR�UDLVH�D�FODLP�IRU�UHOLHI�IURP�UHPRYDO�
under the CAT was incorporated into United States domestic immigration law. See���8�6�&���������1RWH���������,1$�
������1RWH���������see�3XE��/��1R������������������

$�&$7�FODLP�PD\�EH�UDLVHG�HYHQ�DIWHU�D�¿QDO�RUGHU�RI�UHPRYDO�GHSRUWDWLRQ�KDV�EHHQ�LVVXHG��IRU�H[DPSOH�LI�
someone is apprehended after failing to depart after a removal order is issued. The advantage to CAT is that there 
DUH�QR�EDUV�WR�HOLJLELOLW\��KRZHYHU��WKH�EHQH¿WV�DUH�PLQLPDO��6LQFH�WKH�WUHDW\�LWVHOI�GRHV�QRW�FRQWDLQ�DQ\�EDUV�WR�LWV�
mandate of non-return, aggravated felons can make claims for relief if they fear torture. Additionally, there is no 
nexus requirement, so an applicant is not required to establish their fear if torture is on account of any of the protected 
grounds that apply to asylum and withholding of removal relief.

There are two separate types of protection under CAT. See���&�)�5�����������±�������

1. Withholding Under CAT

7KH�¿UVW�W\SH�RI�SURWHFWLRQ�LV�D�IRUP�RI�ZLWKKROGLQJ�XQGHU�&$7��:LWKKROGLQJ�XQGHU�&$7�SURKLELWV�WKH�
return of an individual to their home country. It can only be terminated if the individual’s case is reopened and the 
Department of Homeland Security (DHS) establishes that the individual is no longer likely to be tortured in their 
home country.

2. Deferral of Removal Under CAT

The second type of protection is called deferral of removal under CAT. Deferral of removal under CAT 
is a more temporary form of relief. Deferral of removal under CAT is appropriate for individuals who would likely 
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EH�VXEMHFW�WR�WRUWXUH��EXW�ZKR�DUH�LQHOLJLEOH�IRU�ZLWKKROGLQJ�RI�UHPRYDO��VXFK�DV�SHUVHFXWRUV��WHUURULVWV��DQG�FHUWDLQ�
criminals. It is terminated more quickly and easily than withholding of removal if the individual is no longer likely to 
be tortured if forced to return to their home country. Additionally, if an individual were granted deferral of removal 
XQGHU�&$7��WKH�'+6�ZRXOG�VWLOO�EH�DEOH�WR�GHWDLQ�WKH�LQGLYLGXDO�LI�DOUHDG\�VXEMHFW�WR�GHWHQWLRQ�

��� %HQH¿WV�8QGHU�&$7�5HOLHI

/LNH�ZLWKKROGLQJ�RI�UHPRYDO��WKH�EHQH¿WV�WR�&$7�DUH�OLPLWHG��$Q�LQGLYLGXDO�ZKR�LV�VXFFHVVIXO�XQGHU�D�
&$7�FODLP�FDQQRW�EH�UHPRYHG�IURP�WKH�8QLWHG�6WDWHV�WR�WKH�FRXQWU\�IURP�ZKLFK�WKH�LQGLYLGXDO�ÀHG�SHUVHFXWLRQ��EXW�
FDQ�EH�UHPRYHG�WR�D�WKLUG�FRXQWU\�LI�RQH�LV�DYDLODEOH��7KH�LQGLYLGXDO�PD\�QRW�DGMXVW�WKHLU�VWDWXV�WR�OHJDO�SHUPDQHQW�
residency, but can obtain work authorization. Furthermore, a person granted relief under CAT has no opportunity for 
IDPLO\�UHXQL¿FDWLRQ�RU�WUDYHO�RXWVLGH�WKH�8QLWHG�6WDWHV�

4. Eligibility Based on Future Fear of Torture

In order to be eligible for both forms of CAT relief, the client must show that it is more likely than not 
that she or he would be tortured if returned to the country of origin.

³7RUWXUH´�LV�GH¿QHG�DV�DQ\�DFW�E\�ZKLFK�VHYHUH�SDLQ�RU�VXIIHULQJ��ZKHWKHU�SK\VLFDO�RU�PHQWDO��LV�LQ-
WHQWLRQDOO\�LQÀLFWHG�RQ�D�SHUVRQ�IRU�VXFK�SXUSRVHV�DV�REWDLQLQJ�IURP�WKH�SHUVRQ�RU�D�WKLUG�SHUVRQ�LQIRUPDWLRQ�RU�D�
confession, punishing the person for an act they or a third person has committed or is suspected of having committed, 
or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind…when such 
SDLQ�RU�VXIIHULQJ�LV�LQÀLFWHG�E\�RU�DW�WKH�LQVWLJDWLRQ�RI�RU�ZLWK�WKH�FRQVHQW�RU�DFTXLHVFHQFH�RI�D�SXEOLF�RI¿FLDO�RU�RWKHU�
SHUVRQ�DFWLQJ�LQ�RI¿FLDO�FDSDFLW\��&$7��$UW�������&�)�5������������7KH�%,$�LQWHUSUHWHG�WKH�GH¿QLWLRQ�RI�³WRUWXUH´�DV�
³DQ�H[WUHPH�IRUP�RI�FUXHO�DQG�LQKXPDQ�SXQLVKPHQW�DQG�>WKDW@�GRHV�QRW�H[WHQG�WR�OHVVHU�IRUPV�RI�FUXHO��LQKXPDQ��RU�
GHJUDGLQJ�WUHDWPHQW�RU�SXQLVKPHQW�´�Matter of J-E-�����,	1�'HF�������%,$��������7KH�%,$�DOVR�IRXQG�WKDW�LQGH¿QLWH�
GHWHQWLRQ��ZLWKRXW�IXUWKHU�SURRI�RI�WRUWXUH��GRHV�QRW�FRQVWLWXWH�WRUWXUH�XQGHU�WKLV�GH¿QLWLRQ��Id. Beatings can constitute 
WRUWXUH�LI�WKH\�DUH�VXI¿FLHQWO\�VHYHUH��See Zewdie v. Ashcroft������)��G���������±�����WK�&LU���������VHYHUH�EHDWLQJV�
RI�DSSOLFDQW�FRQVWLWXWHG�WRUWXUH���Jean-Pierre v. U.S. Att’y Gen.������)��G�����������±������WK�&LU���������Kang v. 
U.S. Att’y Gen.������)��G���������±�����G�&LU���������Namo v. Gonzales������)��G�����������������WK�&LU��������� 
Al-Saher v. INS������)��G��������������WK�&LU���������$GGLWLRQDOO\��LPPLQHQW�GHDWK�WKUHDWV�KDYH�EHHQ�IRXQG�WR�FRQ-
stitute torture, even if the death threatened were a painless death. Comollari v. Ashcroft������)��G������������WK�&LU��
�������³(YHQ�LI�GHDWK�LWVHOI�LV�SDLQOHVV��PRUHRYHU��WKH�DQWLFLSDWLRQ�RI�LW�FDQ�EH�D�VRXUFH�RI�DFXWH�PHQWDO�DQJXLVK��LI�
the threat of imminent albeit painless death were deliberately employed to cause such anguish, it would be a form of 
WRUWXUH�´��

,Q�DGGLWLRQ�WR�SURYLQJ�WKDW�WKH�KDUP�WKH�DSSOLFDQW�VXIIHUHG�DQG�IHDUV�LV�VXI¿FLHQWO\�VHYHUH��WKH\�PXVW�
VKRZ� WKDW� WKH� WRUWXUHU�ZRXOG�DFW�ZLWK� VSHFL¿F� LQWHQW� LQ�KDUPLQJ� WKHP�� IRU� DQ� LOOHJLWLPDWH�SXUSRVH� VXFK�DV� WKRVH�
GHVFULEHG�DERYH��DQG�ZRXOG�HLWKHU�EH�D�SXEOLF�RI¿FLDO��RU�EH�DFWLQJ�ZLWK�WKH�FRQVHQW�RU�DFTXLHVFHQFH�RI�D�SXEOLF�RI-
¿FLDO��RU�RWKHU�SHUVRQ�DFWLQJ�LQ�DQ�RI¿FLDO�FDSDFLW\��7KH�(LJKWK�&LUFXLW�KDV�KHOG�WKDW�LQ�RUGHU�IRU�D�SHUVRQ�WR�DFW�LQ�
³RI¿FLDO�FDSDFLW\´�IRU�WKH�SXUSRVHV�RI�&$7�UHOLHI��WKH�SHUVRQ�PXVW�DFW�³XQGHU�FRORU�RI�ODZ�´�Ramirez-Peyro v. Holder, 
����)��G������������WK�&LU���������7KH�(LJKWK�&LUFXLW�KDV�H[SODLQHG�WKDW�D�SXEOLF�RI¿FLDO�³DFWV�XQGHU�FRORU�RI�ODZ�
when he misuses power possessed by virtue of … law and made possible only because he was clothed with the au-
WKRULW\�RI�«�ODZ�´�Id. at 900. In Ramirez-Peyro, the Eighth Circuit explained that the interpretation of this term does 
QRW�UHTXLUH�WKDW�WKH�SHUVRQ�EH�DFWLQJ�LQ�FRPSOLDQFH�ZLWK�WKH�JRYHUQPHQW¶V�RI¿FLDO�VWDWHG�SRVLWLRQ��

Instead, the court in Ramirez-Peyro�H[SODLQHG�WKDW�³XQGHU�µFRORU¶�RI�ODZ�PHDQV�XQGHU�µSUHWHQVH¶�RI�ODZ�´�
DQG�WKDW�³DFWV�RI�RI¿FHUV�ZKR�XQGHUWDNH�WR�SHUIRUP�WKHLU�RI¿FLDO�GXWLHV�DUH�LQFOXGHG�ZKHWKHU�WKH\�KHZ�WR�WKH�OLQH�RI�
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WKHLU�DXWKRULW\�RU�RYHUVWHS�LW�´�Id. (citing Screws v. United States������8�6��������������7KH�FRXUW�IXUWKHU�H[SODLQHG�
WKDW��

>7@KH�UXOH�GRHV�QRW�UHTXLUH�WKDW�WKH�SXEOLF�RI¿FLDO�EH�H[HFXWLQJ�RI¿FLDO�VWDWH�SROLF\�RU�WKDW�
WKH�SXEOLF�RI¿FLDO�EH�WKH�QDWLRQ¶V�SUHVLGHQW�RU�VRPH�RWKHU�RI¿FLDO�DW� WKH�XSSHU�HFKHORQV�
RI�SRZHU��5DWKHU��DV�ZH�DQG�WKH�6XSUHPH�&RXUW�KDYH�UHSHDWHGO\�KHOG��WKH�XVH�RI�RI¿FLDO�
DXWKRULW\�E\�ORZ�OHYHO�RI¿FLDOV��VXFK�D�SROLFH�RI¿FHUV��FDQ�ZRUN�WR�SODFH�DFWLRQV�XQGHU�WKH�
color of law even where they act without state sanction.

Id. at 901.

In 2019, the BIA issued a decision that was largely consistent with this precedent, except that it strained 
the legal standard expressed in Ramirez-Peyro DQG�RWKHU�FRQVLVWHQW�FLUFXLW�FRXUW�FDVH�ODZ�WR�¿QG�WKDW�*XDWHPDODQ�
SROLFH�RI¿FHUV�ZKR�WRUWXUHG�DQ�DSSOLFDQW�ZKLOH�LQ�XQLIRUP�DQG�FDUU\LQJ�SROLFH�ZHDSRQV�DQG�KDQGFXIIV�GLG�QRW�DFW�
under color of law. The BIA held that, in order to demonstrate that they are more likely than not to suffer torture, an 
DSSOLFDQW�PXVW�GHPRQVWUDWH�WKDW�WKH\�ZRXOG�VXIIHU�KDUP�WKDW�ZRXOG�EH�SHUSHWUDWHG�E\�D�SXEOLF�RI¿FLDO�DFWLQJ�XQGHU�
color of law. Matter of O-F-A-S-, 27 I &N Dec. 709 (BIA 2019). The BIA cited to Ramirez-Peyro to explain that an 
RI¿FLDO�DFWV�XQGHU�FRORU�RI�ODZ�ZKHQ�WKH�RI¿FLDO�PLVXVHV�SRZHU�SRVVHVVHG�E\�YLUWXH�RI�ODZ�DQG�PDGH�SRVVLEOH�EHFDXVH�
WKH�RI¿FLDO�ZDV�FORWKHG�ZLWK�WKH�DXWKRULW\�RI�ODZ��Id. at 715. The court in Matter of O-F-A-S- created a non-exhaustive 
list of relevant factors in assessing whether an individual acted under color of law from some relevant circuit court 
SUHFHGHQW�RQ�WKH�LVVXH��LQFOXGLQJ������ZKHWKHU�JRYHUQPHQW�FRQQHFWLRQV�SURYLGHG�WKH�RI¿FHU�DFFHVV�WR�WKH�YLFWLP��WKH�
YLFWLP¶V�ZKHUHDERXWV��RU�LGHQWLI\LQJ�LQIRUPDWLRQ������ZKHWKHU�D�ODZ�HQIRUFHPHQW�RI¿FHU�ZDV�RQ�GXW\�DQG�LQ�XQLIRUP�
DW�WKH�WLPH�RI�WKHLU�FRQGXFW��DQG�����ZKHWKHU�DQ�RI¿FHU�WKUHDWHQHG�WR�UHWDOLDWH�WKURXJK�RI¿FLDO�FKDQQHOV�LI�WKH�YLFWLP�
reported their conduct to authorities. Id��DW����±����7KH�%,$�IXUWKHU�HPSKDVL]HG�WKDW�³ZKHWKHU�D�SXEOLF�RI¿FLDO¶V�DF-
tions are under color of law is a fact-intensive inquiry, and the Immigration Judge should assess both the direct and 
FLUFXPVWDQWLDO�HYLGHQFH�WR�PDNH�WKLV�GHWHUPLQDWLRQ�´�Id. at 717. The BIA also explained that, even if an applicant 
ZDV�QRW�WRUWXUHG�E\�D�SXEOLF�RI¿FLDO�RU�SHUVRQ�DFWLQJ�LQ�DQ�RI¿FLDO�FDSDFLW\��WKH�DSSOLFDQW�FDQ�VKRZ�HOLJLELOLW\�IRU�
SURWHFWLRQ�XQGHU�WKH�&$7�LI�WKH�DSSOLFDQW�FDQ�GHPRQVWUDWH�WKDW�D�SXEOLF�RI¿FLDO�RU�SHUVRQ�DFWLQJ�LQ�DQ�RI¿FLDO�FDSDFLW\�
consented to or acquiesced to the torture. Id��DW������$SSOLFDQWV�ZKR�IHDU�WRUWXUH�E\�SROLFH�RI¿FHUV�DQG�RWKHU�ORZ�OHYHO�
JRYHUQPHQW�RI¿FLDOV�VKRXOG�FDUHIXOO\�EULHI�WKLV�GHFLVLRQ��

The standard of proof under CAT is higher than the standard for asylum. Here, the alien must prove that 
LW�LV�³PRUH�OLNHO\�WKDQ�QRW´�WKDW�WKH\�ZRXOG�EH�WRUWXUHG�LI�IRUFHG�WR�UHWXUQ��Matter of G-A-�����,	1�'HF�������%,$�
2002). The evidentiary proof for torture is very similar to the proof for asylum or withholding claims. In assessing 
OLNHOLKRRG�RI�IXWXUH�WRUWXUH��WKH�DGMXGLFDWRU�PXVW�FRQVLGHU��DPRQJ�RWKHU�IDFWRUV��³DOO�HYLGHQFH�UHOHYDQW�WR�WKH�SRVVLELO-
LW\�RI�IXWXUH�WRUWXUH�´�LQFOXGLQJ��EXW�QRW�OLPLWHG�WR������HYLGHQFH�RI�SDVW�WRUWXUH�LQÀLFWHG�XSRQ�WKH�DSSOLFDQW������HYL-
GHQFH�RI�SRVVLELOLW\�RI�LQWHUQDO�UHORFDWLRQ������HYLGHQFH�RI�³JURVV��ÀDJUDQW�RU�PDVV�YLRODWLRQV�RI�KXPDQ�ULJKWV�´�DQG�
����RWKHU�UHOHYDQW�LQIRUPDWLRQ�UHJDUGLQJ�FRXQWU\�FRQGLWLRQV����&�)�5������������F�����

D. Process

$SSOLFDWLRQV�IRU�DV\OXP�FDQ�EH�¿OHG�DI¿UPDWLYHO\�RU�GHIHQVLYHO\��5HTXHVWV�IRU�ZLWKKROGLQJ�RI�UHPRYDO�DQG�
&$7�UHOLHI�FDQ�RQO\�EH�PDGH�GHIHQVLYHO\��EXW�WKH�ODZ\HU�VKRXOG�LGHQWLI\�WKH�FODLP�GXULQJ�WKH�DI¿UPDWLYH�SURFHVV��
$I¿UPDWLYH�DSSOLFDWLRQV�DUH�¿OHG�ZLWK�RQH�RI�HLJKW�UHJLRQDO�86&,6�$V\OXP�2I¿FHV��$2��DQG�DUH�LQLWLDOO\�SURFHVVHG�
E\�D�86&,6�VHUYLFH�FHQWHU�GHSHQGLQJ�XSRQ�ZKHUH�WKH�FOLHQW�OLYHV��'HIHQVLYH�DSSOLFDWLRQV�DUH�¿OHG�LQ�RSHQ�FRXUW��
,Q�������WKH�LPPLJUDWLRQ�FRXUW�FKDQJHG�LWV�UXOHV�WR�SHUPLW�DSSOLFDQWV�WR�¿OH�DV\OXP�DSSOLFDWLRQV�E\�PDLO�RU�DW�WKH�
FRXUW�ZLQGRZ��LQ�DGGLWLRQ�WR�¿OLQJ�WKHP�LQ�FRXUW��See Michael C. McGoings, Operating Policies and Procedures 
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Memorandum 16-01: Filing Applications for Asylum��6HSW������������ available at��ZZZ�MXVWLFH�JRY�VLWHV�GHIDXOW�
¿OHV�SDJHV�DWWDFKPHQWV������������RSSPB������SGI!��7KXV��DV\OXP�VHHNHUV�PXVW�HQVXUH�WKDW�WKH\�¿OH�WKHLU�DSSOLFD-
tions within one year of entering the United States, regardless of whether they have a hearing before the court sched-
uled within a year of entering the country.

.H\�3URFHGXUDO�'LIIHUHQFHV�%HWZHHQ�$I¿UPDWLYH�DQG�'HIHQVLYH�$V\OXP�$SSOLFDWLRQV
AFFIRMATIVE DEFENSIVE
1RQ�DGYHUVDULDO��DV\OXP�RI¿FH��RI¿FH�VHWWLQJ� $GYHUVDULDO��,-��2I¿FH�RI�WKH�3ULQFLSDO�/HJDO�

Advisor (OPLA) attorney) courtroom setting.
Applicant’s attorney plays a passive role during 
the interview stage with limited questioning 
capability and short closing statement at the end 
of the interview.

Applicant’s attorney plays an active role in all 
stages of the process.

AO controls questioning, with opportunity for 
the attorney to suggest additional questions at 
the end of the interview.

Attorneys and IJ control questioning.

&DQ�QRW�REMHFW�WR�TXHVWLRQV� &DQ�REMHFW�WR�TXHVWLRQV�E\�23/$�DWWRUQH\�DQG�,-�
7\SLFDOO\��DSSOLFDQW�WHVWL¿HV��7KHUH�PD\�EH�H[-
ceptions, particularly if the applicant is a child.

Applicant and other witnesses may testify.

Informal review of original documents. Potential forensic evaluation of original docu-
ments.

AO takes notes, but no formal transcript. Recorded and formal transcript generated if case 
goes on appeal.

$SSOLFDQW�PXVW�EULQJ�LQWHUSUHWHU�ZLWK�KLP�KHU� Court provides an interpreter. Applicant cannot 
REMHFW�WR�LQWHUSUHWDWLRQ�IURP�WKH�VWDQG��PXVW�EULQJ�
an observing interpreter for this purpose.

Can apply for a work permit once case has 
been pending 150 days, so long as applicant 
does not cause delay (i.e., request to reschedule 
LQWHUYLHZ���1HZ�UXOHV�UHTXLUH�D�����GD\�ZDLWLQJ�
period for the work permit, unless the applicant 
is a member of Asylum Seekers Advocacy 
3URMHFW��$6$3��RU�&$6$�2UJDQL]DWLRQ��
SXUVXDQW�WR�D�SUHOLPLQDU\�FRXUW�LQMXQFWLRQ�LQ�
Casa de Maryland Inc. v. Wolf,  
Civ. No. 8.20-cv-02118 (D. Md. Sept. 11, 2020). 
Practitioners should review eligibility guidelines 
ZKHQ�GHWHUPLQLQJ�ZKHWKHU�WKHLU�FOLHQW�FDQ�¿OH�
for a work permit. See ASAP, Work Permits for 
ASAP Members (Oct. 27, 2020), available at 
�KWWSV���DV\OXPDGYRFDF\�RUJ�ZRUN�SHUPLWV�IRU�
DVDS�PHPEHUV�!�

Can apply for a work permit once case has been 
pending for 150 days, so long as applicant does 
QRW�FDXVH�GHOD\��L�H���QRW�DFFHSW�WKH�¿UVW�DYDLO-
able individual hearing date). New rules require a 
����GD\�ZDLWLQJ�SHULRG�IRU�WKH�ZRUN�SHUPLW��XQ-
less the applicant is a member of Asylum Seekers 
$GYRFDF\�3URMHFW��$6$3��RU�&$6$�2UJDQL]D-
WLRQ��SXUVXDQW�WR�D�SUHOLPLQDU\�FRXUW�LQMXQFWLRQ�LQ�
Casa de Maryland Inc. v. Wolf,  
Civ. No. 8.20-cv-02118 (D. Md. Sept. 11, 2020). 
Practitioners should review eligibility guidelines 
ZKHQ�GHWHUPLQLQJ�ZKHWKHU�WKHLU�FOLHQW�FDQ�¿OH�
for a work permit. See ASAP, Work Permits for 
ASAP Members (Oct. 27, 2020), available at 
�KWWSV���DV\OXPDGYRFDF\�RUJ�ZRUN�SHUPLWV�IRU�
DVDS�PHPEHUV�!�

https://www.justice.gov/sites/default/files/pages/attachments/2016/09/14/oppm_16-01.pdf
https://www.justice.gov/sites/default/files/pages/attachments/2016/09/14/oppm_16-01.pdf
https://www.asylumadvocacy.org/work-permits-for-asap-members/
https://www.asylumadvocacy.org/work-permits-for-asap-members/
https://www.asylumadvocacy.org/work-permits-for-asap-members/
https://www.asylumadvocacy.org/work-permits-for-asap-members/
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)RU�DI¿UPDWLYH�DSSOLFDWLRQV��WKH�ODZ\HU�PXVW�LQFOXGH�DQ�RULJLQDO�DQG�D�IXOO�FRS\�RI�WKH�DSSOLFDWLRQ�SDFNHW��,I�
¿OLQJ�WKH�DSSOLFDWLRQ�LQ�FRXUW��WKH�ODZ\HU�PXVW�SURYLGH�WKH�RULJLQDO�IRUP��ZLWK�RULJLQDO�VLJQDWXUHV�DQG�SKRWRJUDSK�V���
WR�WKH�LPPLJUDWLRQ�MXGJH�DQG�D�FRS\�WR�WKH�JRYHUQPHQW��7KH�ODZ\HU�VKRXOG�SUHSDUH�D�VHSDUDWH�¿OLQJ�ZLWK�VXSSRUWLQJ�
GRFXPHQWDWLRQ�DQG�SURYLGH�FRPSOHWH�SDFNHWV�WR�WKH�LPPLJUDWLRQ�MXGJH�DQG�JRYHUQPHQW��7KH�ODZ\HU�VKRXOG�FORVHO\�
UHYLHZ�³&KDSWHU����)LOLQJ�ZLWK�WKH�,PPLJUDWLRQ�&RXUW´�LQ�WKH�,PPLJUDWLRQ�&RXUW�3UDFWLFH�0DQXDO��,&30��IRU�JXLG-
DQFH�RQ�SURSHU�¿OLQJ�UHTXLUHPHQWV��DYDLODEOH�DW��ZZZ�MXVWLFH�JRY�HRLU�YOO�2&,-3UDF0DQXDO�RFLMBSDJH��KWP!��6HH�
DOVR�&KDSWHU����$Q�2YHUYLHZ�RI�0LQQHVRWD¶V�,PPLJUDWLRQ�&RXUW��IRU�FRYHUDJH�RI�WKH�¿OLQJ�UHTXLUHPHQWV�LQ�LPPLJUD-
tion court.

PRACTICE TIP

New rules have created new barriers to work permits for asylum seekers. Some, but 
not all, provisions have been temporarily enjoined for some members pending litiga-
tion. See Casa de Maryland Inc. v. Wolf��&LY��1R�������FY��������'��0G��6HSW������
2020). 

Practitioners should review eligibility guidelines when determining whether their cli-
HQW�FDQ�¿OH�IRU�D�ZRUN�SHUPLW��See ASAP, Work Permits for ASAP Members��2FW������
2020), available at �KWWSV���DV\OXPDGYRFDF\�RUJ�ZRUN�SHUPLWV�IRU�DVDS�PHPEHUV�!�

Rule/Change Operative Date Exceptions
30-day process-
ing requirement

Eliminated for 
initial� ,����V�¿OHG�
after 8/21/20

Rule never applied to renewals, but can 
¿OH�PRUH�WKDQ����GD\V�EHIRUH�FXUUHQW�($'� 
expires.

365-day waiting 
period for EAD 
eligibility

Initial I-765s 
¿OHG� RQ� RU� DIWHU�
8/25/20

Rule does not apply to renewal applica-
tions.

1-year deadline 
bar

Ineligible for EAD 
LI� ,�����ZDV� ¿OHG�
after the 1-year-
deadline and 
,�����ZDV�¿OHG�RQ�
or after 8/25/20

• UACs

�� 'HWHUPLQDWLRQ� IURP� DV\OXP� RI¿FHU� RU�
immigration judge that an exception  
applies.

• Applications lodged with the immigra-
WLRQ�FRXUW�EHIRUH����������SHU�,�����LQ-
structions but not USCIS guidance)

Illegal Entry Bar Entry or attempt-
ed entry other 
than port of en-
try on or after 
8/25/20

3UHVHQW� WR� '+6� RI¿FLDO� ZLWKLQ� ��� KRXUV��
claim a fear of persecution or torture, and 
HVWDEOLVK� ³JRRG� FDXVH´� IRU� HQWHULQJ� EH-
tween ports of entry.

https://www.justice.gov/eoir/eoir-policy-manual/part-ii-ocij-practice-manual
https://www.asylumadvocacy.org/work-permits-for-asap-members/
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PRACTICE TIP, CONTINUED

Rule/Change Operative Date Exceptions
Criminal Bars Convicted of ag-

gravated felony 
at any time on/
after 8/25/20

Convicted of par-
ticularly serious 
crime

Committed seri-
ous non-political 
crime outside the 
U.S.

N/A

EAD Termination AO and IJ deci-
sions on/after 
8/25/20.

Automatic termi-
nation if asylum 
is denied by AO, 
denied by IJ and 
no BIA appeal is 
¿OHG��RU�XSRQ�%,$�
denial.

8$&V�³GHQLHG´�E\�$2�EXW�UHIHUUHG�EDFN�WR�
the IJ.

Denial of EADs 
based on  
applicant-caused  
delays

Initial I-765s 
¿OHG� RQ� RU� DIWHU�
8/25/20 with un-
resolved delays 
DW�WLPH�RI�¿OLQJ

Rule does not apply to renewal  
applications.

1. One Year Filing Deadline

$SSOLFDWLRQV�IRU�DV\OXP�PXVW�EH�¿OHG�ZLWKLQ�RQH�\HDU�RI�WKH�FOLHQW¶V�ODVW�GDWH�RI�HQWU\�WR�WKH�8QLWHG�
States. Some exceptions may apply, but the lawyer should take great care to verify the client’s last date of entry and 
HQVXUH�WKDW�WKH�DSSOLFDWLRQ�LV�¿OHG�EHIRUH�WKH�RQH�\HDU�PDUN��1RWH�WKDW�SXUVXDQW�WR�QHZ�UXOHV��VXSSOHPHQWV�¿OHG�OHVV�
WKDQ����GD\V�EHIRUH�WKH�DV\OXP�LQWHUYLHZ�ZLOO�EH�FRQVLGHUHG�³DSSOLFDQW�FDXVHG�GHOD\V´�DQG�PD\�UHVXOW�LQ�LQHOLJLELOLW\�
for initial work authorization.
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PRACTICE TIP

7KH�RQH�\HDU�¿OLQJ�GHDGOLQH�DSSOLHV�WR�WKH�FOLHQW¶V� last date of entry into the United 
States. While prior entries may be relevant if the client previously entered the United 
States after the past persecution occurred, one year from the date of the last entry is 
WKH�GDWH�IURP�ZKLFK�WKH�RQH�\HDU�¿OLQJ�GHDGOLQH�LV�FDOFXODWHG�

In March 2018, a federal court in Seattle found that the failure to provide asylum seek-
ers with notice of the one-year asylum application period violates congressional intent 
to ensure that asylum is available for those with legitimate claims of asylum. The court 
ruled that the Department of Homeland Security must provide all class members—
GH¿QHG�DV�LQGLYLGXDOV�ZKR�HQWHU�WKH�8QLWHG�6WDWHV��H[SUHVV�D�IHDU�RI�UHWXUQ�WR�WKHLU�
home countries, and then are released from immigration custody—with written notice 
RI�WKH�RQH�\HDU�GHDGOLQH��DQG�WKH�JRYHUQPHQW�PXVW�DFFHSW�DV�WLPHO\�¿OHG�DQ\�DV\OXP�
DSSOLFDWLRQ�IURP�D�FODVV�PHPEHU�WKDW�LV�¿OHG�ZLWKLQ�RQH�\HDU�RI�DGRSWLRQ�RI�WKH�QRWLFH��
The court also ordered the government to adopt, publicize, and implement uniform 
SURFHGXUDO�PHFKDQLVPV�WKDW�ZLOO�HQVXUH�FODVV�PHPEHUV�DUH�DEOH�WR�¿OH�WKHLU�DV\OXP�
applications.

7KH�$PHULFDQ�,PPLJUDWLRQ�&RXQFLO¶V�FDVH�GHFLVLRQ�VXPPDU\�DQG�GRFXPHQWV�FDQ�EH�
found on their website. See American Immigration Council, Challenging Obstacles to 
Meeting the One Year Filing Deadline for Filing an Asylum Application, available at 
<https://www.americanimmigrationcouncil.org/litigation/challenging-obstacles-meet-
LQJ�RQH�\HDU�¿OLQJ�GHDGOLQH�¿OLQJ�DV\OXP�DSSOLFDWLRQ!�

If the client meets with the lawyer after having been in the United States for more than one year, the law-
\HU�VKRXOG�FDUHIXOO\�HYDOXDWH�ZKHWKHU�WKH�FOLHQW�DSSHDUV�WR�PHHW�DQ�H[FHSWLRQ�WR�WKH�RQH�\HDU�¿OLQJ�GHDGOLQH��:KLOH�
WKH�FOLHQW�QHHG�QRW�EH�LQ�ODZIXO�VWDWXV�LQ�RUGHU�WR�¿OH�DQ�DI¿UPDWLYH�DV\OXP�DSSOLFDWLRQ��VXEPLWWLQJ�WKH�DSSOLFDWLRQ�ZLOO�
alert the immigration authorities that the client is in the United States. If the client is not in a lawful nonimmigrant 
status when the AO issues its decision, the client will be placed into removal proceedings if the asylum claim is not 
JUDQWHG��7KH�ODZ\HU�VKRXOG�IXOO\�H[SODLQ�WKHVH�FRQVHTXHQFHV�EHIRUH�D�FOLHQW�GHFLGHV�WR�¿OH�WKH�DSSOLFDWLRQ�

([FHSWLRQV� WR� WKH�RQH�\HDU�¿OLQJ�GHDGOLQH� LQFOXGH�H[WUDRUGLQDU\�FLUFXPVWDQFHV� WKDW�RFFXUUHG�GXULQJ�
the one-year period and changed circumstances that occurred any time after the client entered the United States. 
See�,1$�������D�����&�)�5����������D���,Q�DGGLWLRQ�WR�VKRZLQJ�WKDW�DQ�H[FHSWLRQ�DSSOLHV��WKH�FOLHQW�PXVW�DOVR�HV-
WDEOLVK�WKDW�WKH�DSSOLFDWLRQ�ZDV�¿OHG�within a reasonable period of time after the extraordinary or changed circum-
stance occurred. See�$2%7&�/HVVRQ�3ODQ�2YHUYLHZ�� ³2QH�<HDU�)LOLQJ�'HDGOLQH´� �0DU�������������available at  
�ZZZ�DLOD�RUJ�LQIRQHW�DV\OXP�RI¿FHU�EDVLF�WUDLQLQJ�RQH�\HDU�¿OLQJ!�

https://www.americanimmigrationcouncil.org/litigation/challenging-obstacles-meeting-one-year-filing-deadline-filing-asylum-application
https://www.americanimmigrationcouncil.org/litigation/challenging-obstacles-meeting-one-year-filing-deadline-filing-asylum-application
https://www.aila.org/infonet/asylum-officer-basic-training-one-year-filing
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PRACTICE TIP

The same application form is used for applications for asylum, withholding of removal, 
and relief under the CAT. Lawyers should preserve the argument for asylum eligibility 
IRU�FOLHQWV�¿OLQJ�GHIHQVLYH�FODLPV�LQ�UHPRYDO�SURFHHGLQJV�HYHQ�LI�WKH�FOLHQW�PD\�RQO\�
KDYH�D�ZHDN�DUJXPHQW�IRU�DQ�H[FHSWLRQ�WR�WKH�RQH�\HDU�¿OLQJ�GHDGOLQH��7LPHOLQHV�IRU�
UHPRYDO�SURFHHGLQJV�FDQ�RIWHQ�EH�XQSUHGLFWDEOH�DQG�H[FHSWLRQV�WR�WKH�RQH�\HDU�¿OLQJ�
GHDGOLQH�FDQ�RFFXU�HYHQ�DIWHU�WKH�DSSOLFDWLRQ�LV�¿OHG��/DZ\HUV�VKRXOG�DOVR�SUHVHUYH�
claims to relief under the CAT by ensuring that they check the boxes on pages 1 and 
5 indicating that the client would like to pursue CAT relief in addition to asylum, and 
document any facts relevant to torture, such as evidence that the government is likely 
WR� WRUWXUH� WKH�DSSOLFDQW�RU�DFTXLHVFHQFH� WR� WKH�DSSOLFDQW¶V� WRUWXUH� LI� WKH�DSSOLFDQW� LV�
returned, where the form requests the applicant to indicate if they fear torture in the 
future.

��� 7KH�$SSOLFDWLRQ�3DFNHW�IRU�$I¿UPDWLYH�)LOLQJ

$Q�DI¿UPDWLYH�DV\OXP�SDFNHW�VKRXOG�LQFOXGH�WKH�IROORZLQJ�LWHPV�

(1) Form G-28, Notice of Entry of Appearance as Attorney (on blue paper for case).

(2) Form I-589, Application for Asylum and Withholding of Removal (Be sure to use the most 
current one by checking the USCIS website at https://www.uscis.gov/).

�� 1RWH��WKHUH�LV�QR�¿OLQJ�IHH�IRU�DQ�DV\OXP�DSSOLFDWLRQ�

(3) One passport-style photograph (stapled to the signature page of the I-589).

���� Table of contents with supporting documentation.

(5) Primary documentation:

�� 'HWDLOHG�DI¿GDYLW�SURYLGLQJ�D�QDUUDWLYH�RI�WKH�DV\OXP�FODLP�

• Proof of identity and nationality (i.e., complete copy of passport or copy of applicant’s 
ELUWK�FHUWL¿FDWH����1RWH��DOO�QRQ�(QJOLVK�GRFXPHQWV�VXEPLWWHG�WR�WKH�LPPLJUDWLRQ�VHUYLFH�
PXVW�EH�DFFRPSDQLHG�E\�DQ�(QJOLVK�WUDQVODWLRQ�DQG�FHUWL¿FDWLRQ�RI�WUDQVODWLRQ��

R� 127(��$SSOLFDQWV�0867�VXEPLW�D�FRPSOHWH�FRS\��SOXV�RQH�GXSOLFDWH�FRS\��ZLWK�WKH�
asylum application.

• Proof the client belongs to one of the protected classes (i.e., party card for political claims, 
EDSWLVP�FHUWL¿FDWH�IRU�UHOLJLRXV�EDVHG�FODLPV��HWF���

• Documentation related to persecution (i.e., medical records, photographs, arrest warrants, 
H[SHUW� VWDWHPHQW� IURP�PHQWDO� KHDOWK� H[DPLQHU�� DI¿GDYLWV� IURP� IDPLO\� DQG� IULHQGV�ZLWK�
knowledge of past harm or ongoing threats from persecutor, etc.).
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���� Secondary documentation

• Country condition documentation (i.e., United State Department of State Human Rights 
Report, news articles, reports by non-governmental organizations, etc.).

• Expert statements (i.e., academic experts on country conditions for the protected group in 
question).

(7) Legal brief

)RU�GHIHQVLYH�DSSOLFDWLRQV��WKH�ODZ\HU�VKRXOG�¿OH�)RUP�(2,5�����1RWLFH�RI�(QWU\�RI�$SSHDUDQFH�DV�$WWRUQH\��HOHF-
WURQLFDOO\�YLD�WKH�(2,5�SRUWDO�LI�QRW�GRQH�SUHYLRXVO\��KWWSV���SRUWDO�HRLU�MXVWLFH�JRY����See�&KDSWHU����$Q�2YHUYLHZ�
RI�0LQQHVRWD¶V�,PPLJUDWLRQ�&RXUW��7KH�ODZ\HU�VKRXOG�¿OH�WKH�IROORZLQJ�DW�¿OLQJ�ZLQGRZ�RU�DW�WKH�PDVWHU�FDOHQGDU�
KHDULQJ�DV�WKUHH�VHSDUDWH�H[KLELWV�

(1) Form I-589, Application for Asylum and Withholding of Removal

(2) One passport-style photograph (stapled to the signature page of Form I-589)

(3) Supporting documentation with table of contents

PRACTICE TIP

7KH�LPPLJUDWLRQ�FRXUW�QR�ORQJHU�UHTXLUHV�WKDW�WKH�DV\OXP�FODLP�EH�¿OHG�DW�D�PDVWHU�
FDOHQGDU�KHDULQJ��7KH�DV\OXP�FODLP�FDQ�EH�¿OHG�DW�WKH�LPPLJUDWLRQ�FRXUW�¿OLQJ�ZLQGRZ�
See Michael C. McGoings, Operating Policies and Procedures Memorandum 16-01: 
Filing Applications for Asylum� �6HSW�������������available at <www.justice.gov/sites/ 
GHIDXOW�¿OHV�SDJHV�DWWDFKPHQWV������������RSSPB������SGI!�� 5HVSRQGHQWV� ZKR�
ZHUH�SODFHG�LQWR�UHPRYDO�SURFHHGLQJV�SULRU�WR�WKH�LVVXDQFH�RI�WKLV�2330�DQG�¿OHG�
WKHLU�DV\OXP�FODLPV�DIWHU�WKHLU�RQH�\HDU�¿OLQJ�GHDGOLQH�VKRXOG�FRQVLGHU�DUJXPHQWV�IRU�
WKH�MXGJH�WR�H[HUFLVH�GLVFUHWLRQ�LQ�¿QGLQJ�DQ�H[FHSWLRQ�WR�WKH�RQH�\HDU�¿OLQJ�GHDGOLQH�LI�
they did not receive notice of the change. Further, lawyers should follow the pre-order 
LQVWUXFWLRQV�RQ�¿OLQJ�,����V�WKDW�FDQ�EH�IRXQG�LQ�WKH�2330�DSSHQGL[�

a. Legal Brief

PRACTICE TIP

(YHQ�LI�WKH�ODZ\HU�LV�¿OLQJ�DQ�DV\OXP�FODLP�DI¿UPDWLYHO\�ZLWK�WKH�$2��LW�LV�ZLVH�WR�FRQ-
VLGHU�FRQIRUPLQJ�WKH�¿OLQJ�WR�WKH�SURFHGXUHV�UHJDUGLQJ�SDJLQDWLRQ�DV�RXWOLQHG�LQ�WKH�
,PPLJUDWLRQ�&RXUW�3UDFWLFH�0DQXDO��,&30���7KH�$2�GRHV�QRW�KDYH�VWULFW�¿OLQJ�UHTXLUH-
PHQWV�DQG�FRPSO\LQJ�ZLWK�WKH�,&30�ZLOO�VDYH�WLPH�UHIRUPDWWLQJ�WKH�¿OLQJV�LQ�WKH�HYHQW�
the case is referred to the immigration judge.

https://portal.eoir.justice.gov/
https://www.justice.gov/sites/default/files/pages/attachments/2016/09/14/oppm_16-01.pdf
https://www.justice.gov/sites/default/files/pages/attachments/2016/09/14/oppm_16-01.pdf
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$GGLWLRQDO�GRFXPHQWDWLRQ�FDQ�EH�VXEPLWWHG�DIWHU�WKH�LQLWLDO�¿OLQJ��EXW�DW�D�PLQLPXP��WKH�VXSSRUWLQJ�
documentation should include country conditions information such as the most current United States Department of 
State Human Rights Report.

b. Frivolous Findings and the Possibility of Detention

$Q\RQH�ZKR�¿OHV�D�IULYRORXV�DV\OXP�DSSOLFDWLRQ�LV�SHUPDQHQWO\�LQHOLJLEOH�IRU�PDQ\�EHQH¿WV�XQGHU�
WKH�LPPLJUDWLRQ�ODZV��,1$�������G������,Q�RUGHU�WR�EH�IRXQG�WR�KDYH�¿OHG�D�IULYRORXV�DSSOLFDWLRQ��WKH�LQGLYLGXDO�PXVW�
KDYH�EHHQ�DGYLVHG�RI�WKH�FRQVHTXHQFHV�RI�¿OLQJ�D�IULYRORXV�DSSOLFDWLRQ��,1$�������G������7KLV�JHQHUDOO\�PHDQV�WKH�
LPPLJUDWLRQ�MXGJH�ZLOO�UHDG�WKH�QRWLFH��DQG�SURYLGH�D�ZULWWHQ�QRWLFH�WR�WKH�DSSOLFDQW�DW�WKH�PDVWHU�FDOHQGDU�KHDULQJ��
$�GHWHUPLQDWLRQ�RI�IULYRORXV�¿OLQJ�ZLOO�JHQHUDOO\�EH�PDGH�DW�WKH�FRQFOXVLRQ�RI�SURFHHGLQJV�

)ULYRORXV�¿QGLQJV�DUH�QRW�IUHTXHQWO\�PDGH��EXW�WKH�ODZ\HU�VKRXOG�EH�DZDUH�RI�WKLV�SRVVLELOLW\�DQG�
GLVFXVV�WKH�VWDQGDUG�FRQVHTXHQFHV�ZLWK�WKH�FOLHQW�SULRU�WR�¿OLQJ�WKH�DV\OXP�DSSOLFDWLRQ�

3. Receipt and Biometrics

)RU�DI¿UPDWLYH�DSSOLFDWLRQV��WKH�86&,6�$2�WKDW�ZLOO�DGMXGLFDWH�WKH�FDVH��WKH�&KLFDJR�$2�IRU�DSSOL-
cants residing in Minnesota) mails the applicant and attorney a notice acknowledging receipt of the application. Any 
further correspondence about the case should be directed to the AO and not to the USCIS Service Center where the 
DSSOLFDWLRQ�ZDV�¿OHG��7KH�DSSOLFDQW�ZLOO�DOVR�UHFHLYH�DQ�DSSRLQWPHQW�QRWLFH�WR�KDYH�ELRPHWULFV�WDNHQ��¿QJHUSULQWLQJ�
and photograph). The applicant must attend their biometrics appointment, or their application may be considered 
DEDQGRQHG�E\�WKH�DV\OXP�RI¿FH�

For defensive applications, the government attorney will provide instructions on submitting a request 
IRU�D�ELRPHWULFV�DSSRLQWPHQW�DW�WKH�PDVWHU�FDOHQGDU�KHDULQJ�ZKHQ�WKH�DV\OXP�DSSOLFDWLRQ�LV�¿OHG��7KH�ODZ\HU�ZLOO�
QHHG�WR�VXEPLW�D�UHTXHVW�IRU�ELRPHWULFV�WR�EH�WDNHQ�SULRU�WR�WKH�¿QDO�KHDULQJ�E\�VXEPLWWLQJ�D�FRS\�RI�WKH�LQVWUXFWLRQ�
VKHHW�SURYLGHG�E\�WKH�JRYHUQPHQW�DWWRUQH\��D�VLJQHG�)RUP�*�����DQG�FRS\�RI�WKH�¿UVW�WKUHH�SDJHV�RI�WKH�)RUP�,�����
to the USCIS processing center designated on the instruction sheet. If the attorney fails to timely request a biometrics 
DSSRLQWPHQW��WKH�LPPLJUDWLRQ�MXGJH�PD\�FRQVLGHU�WKH�DSSOLFDWLRQ�WR�EH�DEDQGRQHG�

CAVEAT

The lawyer should calendar a reminder to ensure that biometrics are taken prior to 
the individual hearing by contacting the OPLA attorney to request that the biometrics 
be refreshed. If biometrics are not taken, the immigration judge may consider the ap-
plication abandoned and pretermit the application for asylum. This risk is real and the 
lawyer must do everything possible to avoid this risk.

4. Supplementing the Record

$I¿UPDWLYH�DSSOLFDWLRQV�FDQ�EH�VXSSOHPHQWHG�XS�XQWLO�WKH�$2�PDNHV�D�GHFLVLRQ�RQ�WKH�FDVH��7KLV�LQ-
FOXGHV�PDLOLQJ�DGGLWLRQDO�GRFXPHQWDWLRQ�LQWR�WKH�DV\OXP�RI¿FH�DIWHU�WKH�DSSOLFDQW�UHFHLYHV�D�UHFHLSW�QRWLFH��VXEPLW-
ting additional documentation at the asylum interview, or mailing documentation to the AO after the interview has 
taken place.

!
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Defensive applications can be supplemented according to deadlines provided in the ICPM or as speci-
¿HG�E\�WKH�LPPLJUDWLRQ�MXGJH��,I�DPHQGPHQWV�DUH�QHHGHG�WR�WKH�)RUP�,������D�³UHG�OLQHG´�YHUVLRQ�VKRXOG�EH�VXEPLW-
ted with a corresponding cover page that includes revisions made in red ink and changes numbered on the form. Any 
VXEPLVVLRQV�PDGH�DIWHU�WKH�GHDGOLQH�VKRXOG�EH�DFFRPSDQLHG�E\�D�³PRWLRQ�WR�DFFHSW�XQWLPHO\�¿OLQJ�´

5. Asylum Interview or Hearing

7LPLQJ�IRU�WKH�FOLHQW�WR�EH�FDOOHG�IRU�DQ�DI¿UPDWLYH�DV\OXP�LQWHUYLHZ�YDULHV��,QWHUYLHZV�IRU�UHVLGHQWV�
RI�0LQQHVRWD�DUH�KHOG�ZKHQ�RI¿FHUV�IURP�WKH�&KLFDJR�$2�PDNH�FLUFXLW�ULGHV�WR�WKH�0LQQHDSROLV�6W��3DXO�86&,6�
2I¿FH�WR�FRQGXFW�LQWHUYLHZV��7KH�ODZ\HU�FDQ�LQTXLUH�ZLWK�WKH�$2�WR�¿QG�RXW�ZKHQ�WKH�QH[W�FLUFXLW�ULGH�LV�VFKHGXOHG�
by emailing them at Chicago.Asylum@uscis.dhs.gov.

Interview notices are sent out approximately 21 days prior to the interview. Interviews are held at the 
86&,6�0LQQHDSROLV�RI¿FH�ORFDWHG�DW�����6�0DUTXHWWH�$YH�������0LQQHDSROLV��01��������$V\OXP�LQWHUYLHZV�ODVW�
approximately 90 minutes to three hours. Like most USCIS interviews, the applicant is responsible for bringing an 
LQWHUSUHWHU��KRZHYHU��86&,6�ZLOO�KDYH�DQ�LQWHUSUHWHU�PRQLWRU�RQ�WKH�SKRQH�WR�YHULI\�WKH�DFFXUDF\�RI�WKH�LQWHUSUHWDWLRQ��
7KH�ODZ\HU�JHQHUDOO\�VHUYHV�D�SDVVLYH�UROH�GXULQJ�DQ�DI¿UPDWLYH�DV\OXP�LQWHUYLHZ��7KH�ODZ\HU�LV�DEOH�WR�WDNH�QRWHV��
EXW�FDQQRW�PDNH�IRUPDO�REMHFWLRQV�WR�WKH�RI¿FHU¶V�TXHVWLRQV��7KH�ODZ\HU�VKRXOG��KRZHYHU��UHTXHVW�D�EUHDN��SURYLGH�
FODUL¿FDWLRQ��RU�REMHFW�LI�QHFHVVDU\��7KHUH�LV�QR�UHFRUGLQJ�RU�WUDQVFULSW�RI�WKH�LQWHUYLHZ�DQG�WKH�DV\OXP�RI¿FHU�GRHV�QRW�
SURYLGH�D�FRS\�RI�WKH�LQWHUYLHZ�QRWHV��KRZHYHU��WKH�ODZ\HU�FDQ�VXEPLW�D�)UHHGRP�RI�,QIRUPDWLRQ�$FW��)2,$��UHTXHVW�
to obtain a copy of the notes at a later date. The lawyer should take detailed notes during the interview, as they will 
KDYH�QR�RWKHU�UHFRUG�RI�WKH�DV\OXP�RI¿FHU¶V�TXHVWLRQV�DQG�WKHLU�FOLHQW¶V�UHVSRQVH��7KH�ODZ\HU�LV�DOORZHG�WR�PDNH�D�
FORVLQJ�VWDWHPHQW�ZKHQ�WKH�DV\OXP�RI¿FHU�¿QLVKHV�TXHVWLRQLQJ�WKH�FOLHQW��7KH�ODZ\HU�VKRXOG�KDYH�D�ZULWWHQ�FORVLQJ�
VWDWHPHQW�SUHSDUHG�WKDW�LQFOXGHV�UHIHUHQFHV�WR�VXSSRUWLQJ�GRFXPHQWDWLRQ�LQ�WKH�¿OLQJ��7KH�ODZ\HU�VKRXOG�GLUHFW�WKH�
DV\OXP�RI¿FHU�WR�WKH�VXSSRUWLQJ�HYLGHQFH�GXULQJ�WKH�FORVLQJ�VWDWHPHQW��7KH�ODZ\HU�FDQ�RIIHU�WR�VXEPLW�WKH�FORVLQJ�
VWDWHPHQW�WR�WKH�RI¿FHU�LI�LW�FRQWDLQV�LQIRUPDWLRQ�QRW�WKRURXJKO\�FRYHUHG�LQ�DQ\�OHJDO�EULHI�VXEPLWWHG�

PRACTICE TIP

The AO accepts evidence from applicants up until a decision is issued on a case. If 
WKH�ODZ\HU�LGHQWL¿HV�RU�HQFRXQWHUV�DGGLWLRQDO�HYLGHQFH�DIWHU�WKH�DV\OXP�LQWHUYLHZ��WKLV�
information can be submitted to the AO for consideration.

)RU�GHIHQVLYH�FODLPV��WKH�LPPLJUDWLRQ�MXGJH�ZLOO�XVXDOO\�VHW�D�GDWH�IRU�WKH�LQGLYLGXDO�PHULWV�KHDULQJ�DW�
the master calendar hearing when the asylum application is formally acknowledged by the court. The immigration 
court provides an interpreter for individual hearings. An interpreter is provided at the master calendar hearings. The 
DWWRUQH\�PD\�KDYH�WR�VSHFL¿FDOO\�UHTXHVW�DQ�LQWHUSUHWHU�EH�FDOOHG�LI�WKH�FOLHQW�VSHDNV�D�OHVV�FRPPRQ�ODQJXDJH��$�
6SDQLVK�ODQJXDJH�LQWHUSUHWHU�ZLOO�W\SLFDOO\�EH�SUHVHQW��DQG�MXGJHV�KDYH�FDSDFLW\�WR�FDOO�LQWHUSUHWHUV�WR�LQWHUSUHW�IRU�WKH�
client in other languages. 

Attorneys may wish to bring an interpreter to sit with them if they need to have a conversation with 
the client in the client’s best language during the hearing. The court’s interpreter is only available to interpret for-
mal communications on the court record. Note that USCIS issued a temporary rule effective from Sept. 23, 2020 
to Mar. 22, 2021 that requires asylum applicants who cannot proceed with the interview in English to use DHS-
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provided telephonic interpreters. See����)HG��5HJ���������6HSW�������������available at��ZZZ�IHGHUDOUHJLVWHU�JRY�
GRFXPHQWV�����������������������DV\OXP�LQWHUYLHZ�LQWHUSUHWHU�UHTXLUHPHQW�PRGL¿FDWLRQ�GXH�WR�FRYLG���!�

PRACTICE TIP

,I�WKH�ODZ\HU�LV�QRW�ÀXHQW�LQ�WKH�FOLHQW¶V�¿UVW�ODQJXDJH�WKDW�ZLOO�EH�XVHG�IRU�WKH�LQGLYLGXDO�
PHULWV�KHDULQJ��DQ�LQWHUSUHWHU�ÀXHQW�LQ�WKDW�ODQJXDJH�VKRXOG�EH�SUHVHQW�DW�WKH�KHDULQJ��
7KH�ODZ\HU�PD\�REMHFW�LI�WKH�FRXUW¶V�LQWHUSUHWHU�LV�LQDFFXUDWHO\�LQWHUSUHWLQJ�WHVWLPRQ\��
(YHQ�LI�WKH�FOLHQW�LV�SUR¿FLHQW�LQ�(QJOLVK��WKH�FOLHQW�PD\�QRW�REMHFW�WR�LQWHUSUHWDWLRQ�RI�
their own testimony.

At a defensive individual hearing the lawyer should prepare direct examination questions for the client 
DV�ZHOO�DV�SUHSDUH�WKH�FOLHQW�IRU�FURVV�H[DPLQDWLRQ�E\�WKH�JRYHUQPHQW�DWWRUQH\��7KH�LPPLJUDWLRQ�MXGJHV�RIWHQ�DVN�
TXHVWLRQV�RI�WKH�FOLHQW�ZKLOH�RQ�WKH�ZLWQHVV�VWDQG�DV�ZHOO��7KH�DWWRUQH\�FDQ²DQG�VKRXOG²SUHSDUH�DQ�RSHQLQJ�DQG�
closing statement and be prepared to redirect if needed. The rules of evidence in immigration courts are different than 
WKH�VWDQGDUG�UXOHV��KRZHYHU��DWWRUQH\V�VKRXOG�VWLOO�WDNH�DQ�DFWLYH�UROH�WR�REMHFWLQJ�DQG�PDNLQJ�DUJXPHQWV�

PRACTICE TIP

For a helpful practice advisory for attorneys regarding the rules of evidence 
applicable in immigration court, see CLINIC, Practice Advisory: Rules of Evidence in 
Immigration Court Proceedings� �0DU�������������DYDLODEOH�DW��KWWSV���FOLQLFOHJDO�RUJ�
resources/removal-proceedings/practice-advisory-rules-evidence-immigration-court-
SURFHHGLQJV!�

6. Decision

)RU�DI¿UPDWLYH�DSSOLFDWLRQV� IRU� LQGLYLGXDOV� UHVLGLQJ� LQ�0LQQHVRWD�� D�GHFLVLRQ� LV�QRW�SURYLGHG�DW� WKH�
HQG�RI�WKH�LQWHUYLHZ��UDWKHU�LW�LV�PDLOHG�WR�WKH�DSSOLFDQW�DQG�ODZ\HU�ZKHQ�D�GHFLVLRQ�LV�PDGH��6RPH�DV\OXP�RI¿FHV�
GR�UHTXLUH�WKDW�DQ�DSSOLFDQW�FRPH�WR�WKH�RI¿FH�WR�SLFN�XS�WKH�GHFLVLRQ��KRZHYHU��WKDW�KDV�QRW�EHHQ�WKH�SUDFWLFH�IRU�
Minnesota-based applicants.

https://www.federalregister.gov/documents/2020/09/23/2020-21073/asylum-interview-interpreter-requirement-modification-due-to-covid-19
https://www.federalregister.gov/documents/2020/09/23/2020-21073/asylum-interview-interpreter-requirement-modification-due-to-covid-19
https://cliniclegal.org/resources/removal-proceedings/practice-advisory-rules-evidence-immigration-court-proceedings
https://cliniclegal.org/resources/removal-proceedings/practice-advisory-rules-evidence-immigration-court-proceedings
https://cliniclegal.org/resources/removal-proceedings/practice-advisory-rules-evidence-immigration-court-proceedings
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PRACTICE TIP

If the AO does not grant asylum to an individual who is not in a legal nonimmigrant 
status at the time of the decision, the individual will be placed into removal proceed-
ings and the case will be referred to the immigration judge for de novo review. If the 
individual is in some lawful nonimmigrant status, such as a student, the AO issues 
D�³1RWLFH�RI� ,QWHQW� WR�'HQ\´�DQG�WKH� ODZ\HU�RU�DSSOLFDQW�ZLOO�KDYH�DQ�RSSRUWXQLW\� WR�
UHVSRQG�EHIRUH�WKH�$2�PDNHV�LWV�¿QDO�GHFLVLRQ��,I�LW�GRHV�QRW�JUDQW�DV\OXP��D�GHQLDO�
notice will be sent out, but the individual will maintain their nonimmigrant status.

)RU�GHIHQVLYH�FODLPV��WKH�LPPLJUDWLRQ�MXGJH�PD\�LVVXH�DQ�RUDO�GHFLVLRQ�IURP�WKH�EHQFK�RQ�WKH�GD\�RI�
WKH�LQGLYLGXDO�KHDULQJ��$OWHUQDWLYHO\��WKH�MXGJH�PD\�LVVXH�D�ZULWWHQ�GHFLVLRQ�RQ�D�ODWHU�GDWH��,I�D�ZULWWHQ�GHFLVLRQ�ZLOO�
EH�LVVXHG��WKH�MXGJH�XVXDOO\�FORVHV�WKH�SURFHHGLQJV�DQG�QR�IXUWKHU�HYLGHQFH�PD\�EH�VXEPLWWHG��$Q�H[FHSWLRQ�PD\�
EH�PDGH�LI�WKH�MXGJH�DOORZV�IRU�WLPH�IRU�WKH�SDUWLHV�WR�VXEPLW�D�ZULWWHQ�FORVLQJ�VWDWHPHQW��7KH�ODZ\HU�VKRXOG�KDYH�D�
written closing statement prepared for the day of the hearing. If time is allowed to submit a written closing statement, 
the lawyer should take the time to review and revise the statement as appropriate.

,I�WKH�MXGJH�LVVXHV�D�GHFLVLRQ�RQ�WKH�GD\�RI�WKH�KHDULQJ��WKH�SDUWLHV�ZLOO�KDYH�DQ�RSSRUWXQLW\�WR�LQGLFDWH�
ZKHWKHU�WKH\�ZLOO�UHVHUYH�DSSHDO��,I�ERWK�SDUWLHV�ZDLYH�DSSHDO��WKH�GHFLVLRQ�ZLOO�EH�¿QDO��,I�DV\OXP�LV�JUDQWHG��WKH�FOL-
HQW�VKRXOG�UHFHLYH�DQ�,����FDUG�LQ�WKH�PDLO�LQGLFDWLQJ�LQGH¿QLWH�DV\OXP�VWDWXV��,I�DSSHDO�LV�UHVHUYHG��WKH�SDUWLHV�KDYH�
���GD\V�IURP�WKH�GHFLVLRQ�GDWH�WR�¿OH�DQ�DSSHDO�ZLWK�WKH�%,$��,I�D�ZULWWHQ�GHFLVLRQ�LV�LVVXHG��DSSHDO�LV�DXWRPDWLFDOO\�
UHVHUYHG�DQG�WKH�GHFLVLRQ�ZLOO�QRW�EH�¿QDO�XQWLO�WKH����GD\V�KDYH�HODSVHG�

E. Dependents

/HJDO�VSRXVHV�DQG�FKLOGUHQ�XQGHU�WKH�DJH�RI����DW�WKH�WLPH�WKH�DV\OXP�DSSOLFDWLRQ�LV�¿OHG�DUH�HOLJLEOH�WR�EH�
considered dependents on an asylum application. If the dependents are in the United States at the time the asylum 
DSSOLFDWLRQ�LV�¿OHG��WKH\�FDQ�EH�LQFOXGHG�DV�SDUW�RI�WKH�DSSOLFDWLRQ�E\�LQFOXGLQJ�D�FRS\�RI�WKH�SULQFLSDO�DSSOLFDQW¶V�
DV\OXP�DSSOLFDWLRQ�DQG�DI¿[LQJ�D�SKRWRJUDSK�RI�WKH�GHSHQGHQW�RYHU�WKH�SULQFLSDO¶V�SKRWR�RQ�WKH�VLJQDWXUH�SDJH�RI�
the application.

If dependents are outside of the United States at the time the spouse or parent is pursuing the asylum applica-
WLRQ��WKH�SULQFLSDO�PXVW�¿OH�D�)RUP�,�����5HIXJHH�$V\OHH�3HWLWLRQ�DIWHU�DV\OXP�LV�JUDQWHG�

CAVEAT

,I�WKH�DSSOLFDQW�LV�¿OLQJ�D�GHIHQVLYH�DV\OXP�DSSOLFDWLRQ�DQG�TXDOLI\LQJ�GHSHQGHQWV�DUH�
in the United States, but not in removal proceedings, the immigration judge does not 
KDYH�MXULVGLFWLRQ�WR�JUDQW�WKHP�DV\OXP��7KH�SULQFLSDO�DSSOLFDQW�ZLOO�QHHG�WR�¿OH�D�)RUP�
I-730 petition for those dependents after the immigration judge grants asylum.

!
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Appendix A – Application Comparison Chart

Asylum SIJS T-Visa
Adjudication 
Process

1 month to 5 year waiting 
period for interview. If UAC 
stripped, must pursue in 
adversarial proceeding be-
fore the immigration judge.

Family court adjudication 
separately from immigra-
tion. Immigration process 
UHTXLUHV�¿OLQJ�IRUPV�HYL-
dence. Processing times 
with USCIS are 1-2 years.

3HUVRQDO�DI¿GDYLW�UHTXLUHG�
ZLWK�DSSOLFDWLRQ�¿OLQJ��
evidence of LEA reporting 
and eligibility as victim of 
WUDI¿FNLQJ��$SSUR[LPDWHO\�
��\HDU�ZDLWLQJ�SURFHVV��QR�
in-person interview.

Adjudication 
Substance

USCIS interview focuses 
on asylum eligibility – often 
extensive questioning 
regarding past trauma.

USCIS interview which 
focuses on biographic in-
formation and admissibility, 
and not on abuse/neglect/
DEDQGRQPHQW��GHIHUHQFH�
to state court).

Paper application with no 
interview.

Green card 
eligibility

Can apply for green card 1 
year after grant.

Backlog means long wait 
for green card from certain 
countries. Can concur-
UHQWO\�¿OH�ZLWK�JUHHQ�FDUG�
application, if from certain 
countries that do not have 
a backlog. 

(OLJLEOH�WR�¿OH�WKUHH�\HDUV�
after T-Visa grant or if the 
investigation and prosecu-
WLRQ�RI�DFWV�RI�WUDI¿FNLQJ�
are completed, as deter-
mined by the Attorney 
*HQHUDO���:ULWWHQ�VWDWH-
ment included with adjust-
ment application).

International 
Travel

Must apply for refugee 
travel document while in 
asylee and LPR status. 
Advisable not to return to 
home country even after 
green card granted.*

No restrictions on travel to 
home country, once green 
card granted.

May use valid T-Visa in 
your expired passport 
along with a new valid 
passport for travel and 
admission to the United 
States—must get T visa 
LQ�SDVVSRUW��FDQQRW�XVH�
approval notice alone. Can 
apply for advance parole. 
Generally should not travel 
during pendency of T and 
investigation. Travel to 
home country not advised 
as it may undermine hard-
ship arguments, resulting 
in revocation of T. 

Public  
%HQH¿WV

Access to broad array of 
SXEOLF�EHQH¿WV

Access to some public 
EHQH¿WV

([WHQVLYH�EHQH¿WV
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Asylum SIJS T-Visa
Derivatives 
(Family Re-
XQL¿FDWLRQ��
–Eligibility

Spouse and children <21 
DW�WLPH�RI�¿OLQJ��

Principal < 21: Parents, 
spouse, unmarried sib-
lings under 18, unmarried 
FKLOGUHQ�XQGHU�����DQG�
FKLOGUHQ��DQ\�DJH��RI�RWKHU�
EHQH¿FLDULHV�ZKR�IDFH�
immediate danger due to 
WUDI¿FNLQJ�

3ULQFLSDO�!�����6SRXVH��
FKLOGUHQ��XQPDUULHG�XQGHU�
�����DQG�FKLOGUHQ��DQ\�DJH��
RI�RWKHU�EHQH¿FLDULHV�ZKR�
face immediate danger 
GXH�WR�WUDI¿FNLQJ�

Derivatives – 
Restrictions

Can apply for other family 
members after obtaining 
green card. After asylee 
obtains green card, and 
then U.S. citizenship, can 
sponsor parents and sib-
lings for immigrant visa.

Cannot ever petition 
parents for an immigration 
EHQH¿W���WULJJHUV�DW�DGMXVW-
PHQW�EDVHG�RQ�6,-6"��

Must be in T status to peti-
tion—cannot adjust before. 
Once adjusted, can peti-
tion for family members 
the same as any other 
JUHHQ�FDUG�KROGHU��VSRXVH��
FKLOGUHQ��RU�FLWL]HQ��SDU-
ents, siblings, spouse and 
children).

Derivatives 
(Family Re-
XQL¿FDWLRQ��±�
Process

Can include spouse and 
children on application or 
apply for them within 2 
years of grant.

Cannot include derivative 
EHQH¿FLDULHV�LQ�DSSOLFDWLRQ��
but as LPR, can sponsor 
spouse and children.

&DQ�¿OH�DW�WKH�VDPH�WLPH�
as principal application or 
any time after grant, so 
long as unadjusted T.

NOTE: IOM will help coor-
dinate/pay for travel docs 
and travel for derivatives. 
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